4o

~

F

CENTRAL ADMINISTRATIVE TR IBUNAL
‘ BANGALORE BENCH

Second Floor,
Commercial Complex,
Indiranagar, .
Bangalore-38,

Dated®3 NOV 1993

RPPLICATION NO(s)_ 632 of 1993,

RPPLICANTS: S.B.Durgai v/s. RESPONDENTS:Assistant Engineer (Trunks), .
‘ . ‘ . Deptt.of Telecom, Belgaum ‘

‘ . - .~ and Others. '
‘TO, ’ '

1. Sri.A.R.Holla,Advocate,
Co No.3,Second Floor,
Sujatha Complex,

First Cross,Gandhinagar,
Bangalore-9. -

2. © - Divisional Engineer{Inquiry),
‘Office of the.Chief General Manager,
Karnataka Telecom Circel,No.1,

Old Madras Road,Ulsoor,Bangalore-8.

3. ~Sri.M.Vasudeva*Rao, -
Central Govt.Stng.Counsel,
. High Connt Bldg,Bangalore-l.

3UBJECT s~ Forwarding of copies of the-Dfderé‘passed by
-the Centra; Adminiétraﬁive’Tribunal;Bangalore.
' S -XX X .

| ' Please . find enclosed herewith & copy of the
URDER/ST“Y URDER/INTERIN URDER/i_paSSeﬁ by this Tribunal
in'the above mentioned application(s) on 19~11-1%93,

K‘EP n G Ismm;a éS’H l}g

JUDICIAL BRANCHES, -
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 0.A. No.632/1993

FRIDAY‘I‘HIS'IHENINEI‘EENIHMOFWVMERH%
Shri V. Rama}q:'islman bhmber [A]
- shri A.N. Vujjanaradhya ... Member [J]

S.B. Durgai,’

S/O late PoBo Dlrgai'
Dormitory Attendent,

CIX Belgaum [now dismissed
from service] residing at
H, No.4732/1, Chavat Galli,

Belgaum , o cee Applicznt

[By Advocate Shri A.R. Holla]
V.
1. nssistant Engineer, Trunks,
- Department of Telecommmications,
Belgaum-590 001. -
2. 'The Divisional Engineer,’
- Maintenance [Urban],
Department of Telecommmication,

[By Advocate Shri M. Vasudeva Rao ... .
Addl. centr:al Govermnent Standing Counsel ]

ORDER

Shri A.N. Vujjanaradhya, Member [J1:
1. The applicant was workmg as Donnltory At:tendent in the

offloe of the JT0 CTX, Belgaum, till he was removed from service

as per order dated 19.7.1991. The applicant was' charged for

v Respondent ['R' for short] 1 as in Anmnexure A-1 for his absenoe

“ %durmg the penod from 30.12.1989 to 3.6.1990 and again from
i Y - 3

), 1139.4.1990 till the date of articl&s of cherges, which is dated
/ __'};i15.'9.1990. After the applicant furnished his reply stating that

he was suffering from' Jaundice and was bed riddeh enquiry was
proceeded further and on 23.4.1991 when the applicant was ques-

- ) ' 1

‘his unauthorised absence as’ per Memo dated ‘15.9..1990 issued by.
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tioned by the Inquiry Officer ['IO' for short] it is stated @
the applicant had admitted the articlés of charges and thereafter
the TI0 made a report dated 10.6.1991 as in Amnexure A-6. The

. applicant had furnished his reply to this report on 30.6.1991

as in Annexure A-7 and (»nsideting the entire aspect the Discip-

linary Authority ['m' for short] viz., the Assistant Engineer.

‘- R-1 imposed the penalty of removal of the applimnt from
~ service with immediate effect_ [Annexure A-8]. The appeal prefer-

red by the applicant was rejected by the Appellate Authority
["AA' for short] - R-2 - by order dated 24.7.1992 [Anne:mre A—10/].
Aggrieved the applicant has made this -application under Seetion
19 of the Administtative”l‘ribunals Act 1985, ,‘ The applica{nt has -
sought to quash 'th_e order passed by the DA as well as AA ’[Anne— |
¥ures A-8 and A-10] and has further sought a direction to the
respondents to reinstate hlm in service and to grant all other

‘consequential reliefs deemed flt

2. The respondents oppose the application contending that the |
action taken by them is just and proper inasmuch' as the applicant
had not only remair‘led unauthorisedly absent but he was. also pre-
viously had the same conduct for which he was punished several
3. Ve have heard Shri A.R. Holla, -f_o_r the applicant and Shri
"M. Vasudeva Rao, for the respondents and have perused the reoords

also. - _ o

.4. Before considering the .conte.r_ltions of the learned counsel
for the applieant, it is necessary to pomt out that the applicant
has not impleaded Unlon of Indla as a- party to this appllcatlon.
‘He has also not exhausted the remedy of Revxsion dpen to him
under Rule 29 of the CcCcs [CX.‘A] Rules, 1965. We do not propose
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to go into those aspects of the msfe;_in'deta_il_i'nasm.ch‘ asme -

are going to consider and dispose of the application m._itis'rierits

only. The question whether revision is an alterrative remedy
 to be exhaust'ed ‘or -not ‘is Yet to be finally decided in a'h&nber
of similar such applications which are still pending awaitingv
the say of the Secretary bo Govermrent of Irxha, Depart:nent of ,

Personnel and Training. Because the application is going to
bedisposedofmmeritsmthegmurﬁt}atthereismdenial
of opportumty or any other good cause to interfere with ‘the
order of the DA and the AA, the question whether Union of India

‘ oughttohavebeenunpleadedasapartyisalsomnecesaryto
'begonemto,

5. Shri A.R. 'Holla,' vehemently contended that when the IO ques-

tioned the applicant, he had only referred to Annexire 1 where

Aricle 1 was referred to and did ndt refer to the statement of
imputation - Annexure II and, therefore, the applicant was misledd

and he had admitted only his absence and as such the same has
resulted -in denial of reasomable opportunity to the appli.cant~
and miscarriage of justice. This contention cannot be accepted

' as correct inasmuch the applicant was served with copies of the

Article of charges as well as the statement of ﬁ@uﬁation besides
the enclosures referred to in Annesure III. It is not the version

of the applicant that he was nbt'.supplied with any of the copies.

No doubt the appllcant is stated to be not mnversant mth BEnglish
‘but he had the advantage of getting the same explained to him
and he did not make any grievance that he had not been supplled_

w1th any Rannada translation of these articles of charges and

statement of imputatlon. In fact he has furnished his reply :
found at Annexure A-3 dated 27.12.1990 in which he did not make

any grievance of the article of charges and staement of .imputa-
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tions being in mglishhzauthorisfec‘l";absence is also not specifi-
cally denied by the applicant. When questioned by the I0, the
applicant had positively answered stating that he has received

the charge sheet dated 15.9.1990 and that he has also furnished

reply on 27.12.1990. For the question whether the applicant
is intended to nominate any defenfemt counsel, he has answered
in the negative. When the IO specifically read out the charges
Of article in Amesure 1 and questioned the applicant whether
he admits or denies the same, the applicant unequivocally admitted
the articles of charges which was signed not only by therapplicant
but also by the IO as well as the Presenting Officer. The appli-
cant did not make any grievance of his having not been properly
questioned by the.vIO immediately thereaftg"r.. Only when the copy
of the report was furnished to him calling upon him to put forth
his say, he has come forvard with the version that he was not
properly questioned and that he had not admitted the charge.
This stand taken by the applicant is clearly an after thought
as was concluded by the DA and the 2A. The applicant was charged
that he had violated Rules 62, 63 and 162 of the P&T Manual Volume
IIT relating to the unauthorised absenoe referred to earlier.
When the applicant had admitted hJS absence being unauthorised,
therewasnoscope forfurtherinqﬁlymtothematterand there-

- fore, the IO had made the report stating that the charges levelled

against the apphcant were proved. The DA considering the pre--
vious conduct of the applicant and also his admission of the
charges has passed the order directing the removal of the appli-
cant from service with immediate effect which was also upheld
by the AA. Both the DA and the AA have stressed the fact that
the applicant did not immediately make any grievance of the manner
in which the I0 has progeeded against him in recording his version

"




\ "-..:5 o

‘of the admission of the charges We are unable to acoept -the
'ccntentians of- the learned camsel for the applicant that because

Qmeapplicantvasaskedmlywithreferencetothechargeefound

inAnne)mre 1 andmttothe statement of - imputatims inAnnexure
2, there was derual of fair and reasonable Opportunity and as
sucht:heorders passedbythemandasAAcanrx)tbesustainable .
Regard bemg had to the fact of the applicnnt havmg been fur-A
nished ‘with all the relevant papers and he having got the opportu-
nity to go through the same and suhm.t his statement, wherein
he has not denied ~specifically about the absenoe.'being_unautho-j
rised except stati.’ng that he llad made applicatioh for grant of
leave with medical certificate subsequently, we do not feel justi-
fied in ‘aoceﬁtnﬁ the dontentlons of the learned counsel for
the appllcant that there was demal of reasonable opportunity '

for the apphcant during the course of the inquiry.

6. The earlier absence .‘o'f the applicant during the period from

8.9.1988 to 18.9.1988 was referred to in the. article of charges

only to point ouLt that he vas already punished for the said viola-

‘tion and was prooeeded agamst under Rule 14 of CCS [CCA] Rules

and he was not charged for th1s period in the present inquiry.
'l‘herefore, the contentmn of the 1eamed counsel for the applicant

‘ that the appllcnnt was prooeeded aqa:Lnst once again for the ear-

lier period is J.ncomect and cannot be upheld.

7. Refernce to Rule 20 of the oS [Conduct] Rules, 1964, in
memorandum of charges was only to point out that the applicant

"should not brmg any polltlcal pressure on the I0 or the DA and ;

there was no spemfic change levelled against the applicant under :
the said rule. "I'herefore, reference to Rule 20 has nothmg to

- -do with the charges relating to contravention of -Rules 62, €3

N
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and 162 of PaT Manual Volume III. Anyhow referenoe to Rule 20

of ccs [Conduct] Rules d1d not afiect the i.nquiry against the

applimnt prej udlcially.

8. shri Holla sought to rely on the decision in TEJA NONGHAN
V. UNION OF INDIA [1991]17  ATC 113 to support his cmtentlm
that agplicant was not properly qnxe»s,tioned by the IO. But that
was a case where ‘specific contention was taken that the applicant
therem did not understand the language in the charge sheet wluch
is not the case herein. The applicant had never made any grie—

vance of he having not understood the contents of either the |
articles of charges or the statement of imputation. Therefore,
learned counsel for the applicznt cannot seek much support fram
this decusion relied on by him., The other two dec:.sxcmsof Supreme
Court in JAGDISH PRASAD SAXENA V,. THE STATE OF MADHYA BHARAT
ATR 1961 SC 1070 and OM PRAKASH V. STATE OF U,P. reported in
| AIR 1966 SC 409 also do not help the applicant inasmuch as the
facts of the present case are entirely different .from the facts

of those cases.

9. The applicant had applied for grant of leave with medical
certificate for the period from 9.4.1990 to 10.6.1990 only on
12.6.1990, but not ‘for subsequent period ie., upto 15.9.1990.
This is clearly in contravention of Rules 62, 63 and 162 of the
P&T Manual Volume III. Hence we find no merit in the contention
of the applicant that his application was not considered by R-

1.

10. Viewed fram any angle, the application lacks merit. We
are only required to examine if there is any denial of fair play,
or reesorlable ‘opportunity or any miscarriage of justice in the
‘domestic enquiry. No such instance is forthcoming in the instant
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'case. Consequently we are unable to accept any of the contentions
of the applicant. In the result the application fails and, there-
fore, it is dismissed but without any order as to costs.
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P
4
{
i
v




