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©. . CENTRAL ADMINISTRATIVE TRIBUVAL
S BANGALORE BENGH

- : ) JERES -Second Floor, ,
® ' - : - Commercial Complex,

L - : .- Indiranagar, )
Bangalore-560 038, .

Dated:= 5 MAY 1294

APPLICATION NUMBER:_ 619 of 1993.
APPLICANTS: . SESTONDENTS : . ,
Dr.S.Krishnamurthy, IPS., v/s. Chief Secretary,Govt.of Karnataka,
To. _ | - Bangalore-l. :
1. Sri.N.B.Bhat,Advocate,

No.545,16th-A-Bxaxxijain,

Third Block,Koramangala,

Bangalore-560034. .
2. The Chief Secretary,

Government of Karnataka, -
Vidhana Soudha, Bangalore-l.

3e Sri.M.H.Motigi,Government Pleader,
Advocate General's Office
KAT Unit,Comm.Complex(BDA?,
Indiranagar, Bangalore-38.

Subject:- Forwarding sf copies of the Orders passed by the
Central admirigtrative Tribunal,Bangalore.
Please find enclosed herewith a copy of the ORDER/

STAY ORDER/INTERIM ORDER/, passed by this Tribunal in the above |
mentioned application(s) on__22nd April,1094.
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CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH, BANGALORE

—

ORIGINAL APPLICATION ND.619/1993

FRIDAY THIS THE TWENTY SECOND DAY UFVAPRIL, 1994

MR.IUSTICE P.K. SHYANSUNDAR ~VICE CHAIRMAN
MR. V. RAMAKRISHNAN MEMBER (A)

Or,S. Krishnamurthy,IPS,

Managing Directer,

Karnataka State Tourism

Development Corporation,

No,10/4, Kasturba Road,

Quedn's Circle,

Bangalore - 560 001 Applicant

( By Advocate Shri N.B. Bhat )
vV,
State of Karnataka
by Chief Secretary to Government,

Vidhana Soudha,
Bangalore - 560 001 Respondent

( By learned Government Pleader )
Shri “MJH. Motigi, .

0OR DER

MR . JUSTICEbp.K. SHYAMS UNDAR, vICE CHAIRMAN

VFHeard.
2,  Admit,
3, The applicant herein Dr, Krishnamurthy is
an IPS officer of 1967 batch who after more than

two decades of regular stint as a police ofticer,

‘' came to be posted as Director of Information and
© Publicity, Karnataka State from January, 1986 to
g ,juné’ 1990.

4, It transpires that during this peried his

work as Director was being directly monitored by




the Secretary, Infa

Services (ITYS for

rmat iony Tjourism and Youth

)f |the State of Karnataksa,

;}Thort)

| During the period

" Director of Informa

persons,both IAS, 0

|

of Secretary, ITYS]

Singh succeeded lat

Shri Vijay who wro

for the year 19¢7-~

Shri Vijay being tL

Dr. KrishnamurthyaL
Chief Secretary toé

done in the case of

Annexure A=-1 and i

the date 29.2.89‘uj’

the month of Februdl

Be that as it may o
the said communiCaﬂ

"In the Annuﬁ
your uwork as
& Publicity,
following ad
recordeds

2

an office generally.

B

f

;

E
g

“:

an 1.,A,S, officer,

held b¢

. Kris namurthy worked as

ion ang Publicity, two different

icers ﬁe4d charge of the office

'sf one was Shri Chiranjiv
ri S.R, Vijay. It vas
fRS of Dr, Krishnamurthy

/ACRs recorded by

some extent uncomplimentary to

ere:copmunicated by the then

r. Kriéhnamurthy as is generally

remarks,

The Chief

fably is a micstake because

|
89 had only 2& days,

we thini it approprizte teo extract

ion. Ih reads s

1 Confifential Report cn
Directo 9? Informaticon
for the|year 19e7-88, the
erse remarks have been

1. Appraisi# abili
Generallg satisfictory. "Houever,
he sometiimes gives the impression
that he {§s a litkle too lenient to
his suboﬂdinatesu

2, General Asseésme 's
He is a @ery shatp and intelligent
of ficer.| "He sometimes tends to

cut procedures and to ignore his
immediati :




5. Dr. Krishnamurthy says that after receipt
of these adverse remarks he was quife shocked and
duméfounded: by the adverse entries communicated
‘to him and taking strong exception to it told

the State Government that he did not deserve

the uncomplimentary references made-regarding
formal quality of his work by the Secretary and
therefpre moved the Chief Secretary for expunging
the adverse remarks, However, that endegvour

did not succeed, the State Government as a : |
belated consideration of Dr, Krishnamurthy's
representation for expunction of the adverse
remarks came out uifh a rejection order at

Annexure A=4 dated 30th March, 1993, It reads:

®*The following adverse remarks recorded
in the C.R, of Dr, S, Krishna Murthy,
IPS, for the year 1987-88 on his work

as Director of Information and Publicity,
Bangalore, were communicated to him vide
D.0. letter dated 29,7,8% cited at (1)
above,

1. Appraising ability: Cenerally
saEIsFactory. However, he some times
gives the impressicn that he is a little
too lenient to his subordinates,

2., General Assessment: He is a very sharp
and intelligent officer, "He
scmetimes tends tc cut procedures and
toc ignore his immediate superior officers.®

Dr, S. Krishpa Murthy, IPS, in his ;
representation dated 23,3,8% read at |
(23 above has requested Government to ‘
expunge the adverse remarks recorded in

his C.R., for the year 1987=-88 for the

reasons mentioned therein. Government

has examined and found that there is no
justification for expuncticn of these

remarks, Hence the following orders:

DRDER NO.DPAR 102 SPS B8S BANGALORE DT.30,3,93

fn the circumstances explained above,

the request of Dr, S. Krishna Murthy,

IPS for expunction of adverse remarks
recorded in his C.,R, for the year 1987-88
is hereby rejected.,”




6. We do n@t knou uhy it tcok 8o long for v

the State Goverament to make the above order o i
bl

of ficeér had solicited : 1]+

4 years after th

expunction of the adverse remarks, We wonder

why it took such a long‘timeo But nothing,

;

applicant's rep

however, turns Bn the bglated disposal of the

esentatMop‘Me have 8imply

referred to it 8ince thp delay appears to be
|

somewhat telling.

P~

7. In thiJ:applicaIion Dr, Krishnamurthy
assails the two]orders Bt Annexures A-1 and A-4 = é

one conveying tfie adverss remarks and the other,

refusal to expﬁ.ge adverse remarks. The

| |
applicant stroﬂhly danﬁpnces both the orders and
maintains-that they arJ‘both caprecious unjust

|
and not merely that, t%ey are wholly untenable.

He says that hé is an ffficer of exceptional

merit apart fr%h the high academic distinctkon

which he enjoy# with a Doctorate in Criminclogy,

most appropriaée for a%police officer, Naturally,

he laments with| the tu#n of his fortune being
belittled by th Goverﬁment vhom he vas serving,

according to hﬁm,_uithVexcepticnal devotion and

integrity, Ueéhave gone|through the relevant

file, WuWhat caﬁches our eye is really a questicn

of lau raisingl{the legftimacy of the right of the

i
er ShrﬂﬁVijay who had recorded

- Reporting Of f il

his confidentifl repork touching on his work
and ability fof the y%&r 1987-88. This aspect
has been brought out ﬂn fhe rejoinder placed on
record by the?applica&t follcuing the objection

statement filep by thé State Government supporting
| i
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the action of its officer,

8. Normally, we do not accept a rejoinder
unless leave is granted, In this case, ue

granted leave to the applicant's counsel and permitted
placing on record a rejoinder, It does raise an
intricate question of law tcuching the competence
of the Reporting Officer bzsed on the amendment

of the All Indis Service (Confidential Rolls)
Rules, 1970, broucht into effect with effect from
6.12,1987., \We gzve abundant opportunity to the
Stete Government either to satisfy us that the
amended rule does not affect the case of the
applicant or tc ccnvince us that rule as amended,
has been taken note of by issuing a neeessary order

by the State Covernment,

9, This mattier had been hanging fire for
quite a long tir- and more than six months have
elapsed in waiting for a response from the State
Covernment., Fin ily, today the learned Government
Pleader Shri Raﬁtﬁekharéppa quite frankly told us
that there bas nc doubting the applicability of
the amended rule tc the case of the applicaent, &
requirement enjoined by the rule was not complied
uitﬁ by the State Govefnment but the learned Govt,
Pleader supports his case by urging that the rule
in question beiny an enabling one its infracticn

if any, nedd not be taken sericusly at all and asked

. us to held that the remarks of the Reporting

'%fficer is without blemish, Before we advert to

the submission of the Govt, Pleader, ue take this

opportunity to extract the relevant rule i,e. 2(ed




which has undergg

Rule 2(e) as it

“'report
authorit)
the perfio
Service |
specifice

by the

Rs mentioned ear

effect v,e,fe B,

member

authorlfy
empouerﬁ

Governm

10. Nou that there lis no dispute that the

reporting autho
to the amended

arises and that!

matter i.e, uhékher the Reporting Officer referred

to under Rule 2

as enjoined by

report particul
related to the}

forcé'of the a

amendment vis-&
sea-change, E&

g,
wvas one who uai

confidential o8

superior to thﬁ
who may be spe
in other hords,

who uwas superl:

i h the confidential report is
writtenj
;F the service and such other

Ireally |is

rlier, gh; Reporting Authority

‘ificalﬂp empouvered by the Government

}ochange. We extract ’

fiow stanfis s

lng authority' means such
horities supervising
pf the member of the
| upon as may be

, uered in this behalf
P ‘

'\2.1937i'ﬁd prior to that, the

,ority' means the
vho was, during the period

immediately superior tc the

be specifically
behalf by the

ant o“ :

ity in }hLS case has to conform ;i

ules, ﬂpe further question

the crux of the

(e) has been specifically empouered

that rdle to make the necessary

rly whﬂn the ACR to be recorded

ioﬂlouing the coming into

ended ryles, The rule after its

eriod
=vis thk earlier one reflects a

’ durinb the period for which the

port isluritten, the immediate

membeﬂ of the Service and any member

prlorl o’amendment any authority

r to tﬁp of ficer reported upon or
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A
Y specifically empouered by the Government in that

anybody who was empouered by the Government to
urite 2 report could record s report,
This is the purport of the rule as can be seen

from letter dated 8,7,1977., It reads:

"] am directed to say that there is

an impression in some quarters that
‘according to clause (e) of Rule 2.of
the All India Services (Confidential
Rolls) Rules, 1970, the Reporting
Authority can be either the authority
immediately superior to the member of
the Service reported upon or such other
authority as may be specifically
empovered in thet behalf by the
Government, It is hereby darified that
subject to the provision of sub-rule
(6) of Rule 5 of the said Rules, the
authority who was, during, the period
for which the confidential reports is
vritten, immediately superior to the
member of the Service, has necessarily
to record his report on the performance
of the member of the Service., In
addition, any other authority may be
specially empouvered by the Government
to act as the Reporting Authority. The
use of the conjunction "and®™ to join
two sub=-clauses in clause (e), ibid makes
the above position abundantly clear.®

11, But, after the amendment, the position
has changed considerably in that the Reporting
authority is defined to be the authority or

authorities supervising the performance of the

“member cf the Service reported upon as_may be

specifically empoweréd in this behalf by the

Government. 1In other words, the amended rule

requires two necessary in-puts, First is the

Reporting authority must be one who uwas supervising

s the work of the officer reported upon and secondly

'gyen in order to make such a report he must be
"
Tk

behalf. In other‘uords, what the rule r equires
js the Reporting Officer must be one who regularly

monitored the work of the officer reported upon
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and who was also empowerédby the Governmsnt

to make the necesjEry rep%rt in that behalf. "

Shri Vijay, the r

orting{authority in this case

satisfies but only, one ra%uirement of the rule

in that he appears| to be # person reqularly
monitoring and supervisin the vork of the Director,

Informatloﬂ and P&b11c1ty11n his capacity as

Secretary to ITYSy

Learnjd Government Pleader

tells us that the#e is no/
i |
vork of the Secrefiary as guch but it really does

chart detailing the

not métter. We take it that the Secretary has the

pouwer to supervis@ the moWk of the Director,

Informatlon and P[bllclty{ The crucial and vital
questlon is, was he actum&ly empovered by Government

to make any such }eport.‘?The rule as we have seen

is a éomposite oRe requirling twin in-puts - one

being supervisiogland thq other the power to report
about the result ff the meervision done. It is touching

‘ Loas,
the latter requisite Shri SLR, Vijay"found tc be wanting,

It is not denied that he‘ ad not been specifically

empowvered by Government ﬂ make a report touching

e

the work and abillity eth of the Director of

Information and F blicit . As a matter cf feact,

following the aménded rulle 2(e), the Government
sued to aﬂl Chief Secretaries of

State Government$) a circﬁlar as fecllous:
"] am ditlected td invite a refe rence
partment's letter of even

red 29,1,19687 regarding amendment
to Als(fk) Rulesy 1970 and to say that
'nts recélded from varicus State
nts have|been taken duly into
con81oer'tlon ant the RIS{CR) rules, 1970
n amended, A copy of the
notificagion amemding the said rules is
enclo=edl . ‘

2, The 3gtate Gopjernments have been given
full sutBiority ag befcre, fer prescribing




the reportinn suthority, reviewing
authority and the accepting sutherity
for the All India Services, Houever,

it would be necessary to maintain a
certain degree of uniformity in
prescribing the authorities for revieuwing
the work of senior All India Service
Officers, The following is therefore
suggested for your consideration and
adoption:

i). In the case of the DGP the Chief
Secretary should be the Reporting
authority, the Home Minister should
be the Reviewing Authority and the
Chief Minister the Accepting authority;

ii) In the case of the IGP, the D&Z and
Home Secretary shculd beth initiate
the CR which should be reviswed by
the Chisef Secretary snd 8ccepted by
the Home Minister,

3, Ue appreciate that the situation .

may vary from State to State and officers

of the IPS may also be uvorking in
departments other than the Hcme Department,

In such cases, the Reporting, Revieswing

and the Accepting authorities would be

different depending cn the specific
situations " ' '

12, The above makes it clear that although

in a given case the reporting authority and the
reviewing authority may belong to different
cadres, adherence to the rule is a pre-requisite
in that whoever be the reporting officer or the
reviewing officer, they have to be empouered by
the Government in the mastter of reporting or
revisuing 2s the case may be, It means that there
must be a prescription in the matter of empovering
the renorting authority under Rule 2(e) to make

a renrort, The authority of the reporting authority
under Rule 2(e) vith specific pouer toc report

is found to be uantihg in this case becausec the
Secretary, ITYS is not shcun to be the authority
prescribed/empouvered to report upon the work of
the Director, Informaticn and Publicity although

he may be an officer who generally supervised the

Directorts wvork, If that be the conclusion to uwhich




ve should arrive, if ar| that ib this case o

there is a serious || fﬂ implegentation of

Rule 2(e) resulting;in the,&ebort made against the

Director being renﬁ red toﬂ%lly nugatory having
been recorded by tH= Secreﬂ%ry, ITYS who was not
specifically empowered by qbvprnment and hence

Iy

!
the Chi

its confirmzticn by ef| Secretary will also necessasrily

share the sane fatef Ue chnot accede to the submission
i

cf the learned Govarnment Apeader that rule 2(e)

is pot an =-: hllnqﬁ:ne and qurefore its violation

|
| wculd not sender inyalid tHe ACR recorded by the

|
i
i

| Secretary, ITYS., It is ue]P established from the

W, Tayl&F (1875) 1 Ch D 426, p.a31
|

. that a public i author%&% bidden to do some

decisicn of Taylor

. act or duty shall|deo so ﬂnly in the manner enjoined
' ' |

and not otheruise,f ThereWore, if the rule says

y can report upon an officer,

only the empr ::red|jauthorit

mpowered or authorised

I
againgt such officer, Any

ée futile., UWe have,

somebody not sﬁeciﬁically ﬁ

BV

1 2

epoft

; 1
lorove tﬂ

i %ejectinq the Government

to report can

such exercise vill

therefore, nc hesftiation i
| | L

Pleader, argument vis-a-vis the content and construction

of Rule 2(e),

]

confirmation are both

the adverse remzrkg

5 quashed. All othef
UE COPY,

QUEStI#nS raised and argued

ve however dc not ihlnk 1twnecessary tc advert tc them.
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& ' GENTRAL_ADMINISTRATIVE TRIBUNAL
| BANGALORE BENCH

Second Floor,
Commercial Complex,
Indiranagar,
Bangalore-560 038.
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Dated:~

619 of 1993, N
APPLTCAT ICN NUMBER: 99 3

— e T S i e el T .

Dr.s. Krlshnamurthy,IPb., v/s. The Chief. Secretary,Govt. oﬁ.Karnataka,
Te. - Bangalore-1. :

1, Sri.N.B.Bhatk Advocate,No.545,16th-A-iain,
. ‘ . Third Block,Koramangala,Bangalore-560034.

2. The Chief Sedretary,Governméht of Karnateaka,
Vidharia Soudhs, Berigalore-560 001,

3. : Sri.D.R.Rajashekharappa,State Govt.Pleader
Advocate General's Office,K.A.T.Unit, :
Commercial Complex, Lndlranagar Bangalore—?8.

4, : : Srl.M.h.Motlgl,Advocate,No,200,6th Block,
- 18th Main, Koramangela,Bangalore-3€0 034.

Sukject:= Forwarding af conies cf *tre Crders

asse
Central administrative Tril ; & byrthe.

nal,bangalore,

Please find e“ClC\PJ erewith a _copy nf thGHURDER .

ERRXYCMRIER . ACorr
CDFERIAXIRRER/, passed By this Tribunal in the a ected )

bove -
- mentioned application(s) on g@~C4-l994/l4-06- 1994
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CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH, BANGALORE

ORIGINAL APPLICATION ND.619/1993

FRIDAY THIS THE TWENTY SECOND DAY OF APRIL, 1934

MR.JUSTICE P.K., SHYAMSUNDAR VICE CHAIRMAN
MR. V. RAMAKRISHNAN MEMBER (R)

Dr,S5. Krishnamurthy,IPS,

Managing Director,

Karnataka State Tourism

Development Corporation,

No,10/4, Kasturba Road,

Queen's Circle,

Bangalore - 560 001 Applicant

( By Advocate Shri N.B. Bhat )

vV,

State of Karnataka

* Correction by Chief Secretary to Government,
Vidhana Soudha,
Substituted Bangalore - 560 0D1 Respondent

the name ss

per order of

the Bench ( By learned Government Pleader )
dated 14.6,'94 Shri D.R.Rejashekerappa *
passed on Memo

for correction

filed by Sh.D.R.Rajashekarappa ORDER

Stste Govt,pleader and hdvocate

for Respondent.

MR. JUSTICE P,K, SHYAMSUNDAR, VICE CHAIRMAN

(. M#HUATHY)
DEPUTY REGISTRER

?55 June'gdgj)' Heard,
2, Admit,
3. The applicant herein Or, Krishnamurthy is

an IPS officer of 1967 batch who, after more than

ﬂ}if/// two decades cof regular stint as a police officer,
[fM(/f“YT”ﬁﬁt%wcams to be posted as Director of Inform:=ticn and
f,ﬁ’:éﬁfi::;?ﬁrﬂ,:?Egiicity, Kernataka State from Januzry, 1986 to
’ . ’ . x,~m\\336§ﬁ 1990,

A

&, ‘It transpires that during this period his

u?rk as Director was being directly monitored by
Yo

'%.a ) r ",&‘
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Se Dr. Krishnamurthy says that after receipt
® of these adverse remarks he was quife shocked and

dumbfounded by the adverse entries communicated’

to him and taking streng exception to it told

the State Government that he did not deserve

the uncomplimentary references made regarding

formal quality of his work by the Seéretary and

therefore moved the Chief Secretary for expunging

the adverse remarks, Hovever, that endsavour

did not succeed, the State Government as a

belated ccnsideration of Dr, Krishnamurthy's

representation for expunction of the adverse

remarks came out with a rejection order at

Annexure A-4 dated 30th Naréh, 1993, It reads:

¥The following adverse remarks recorded
in the C.R, of Dr, S. Krishnma Murthy,
IPS, for the year 1987-86 on his uork

as Dlrector of Infermation and Publicity,
Bangalore, were communicated to him vide
C.0. letter dated 29,2,89 cited at (1)
above,

1. Appraising ability: Generally
satisfactory, However, he some times
gives the impressicn that he is a little
toc lenient to his subordinates,

2, GCeneral Assessment: He is a very sharp
and intelligent officer, "He
\ scmetimes tends tc cut procedures znd
tc ignore his immediate superior officers.,”

Dr, S. Krishna Murthy, IPS, in his
representation dated 23,3,8¢ read at

(2) above has requested Government to
expunge the adverse remarks recorded in
his C.R. for the year 1967-88 for the
reascons mentioned therein, Government
has examined and found that there is nc
+ justification for expuncticn of these
"w>\nemarks Hence the following orders:

«
\BER NO.OPAR 102 SPS B89 BANGALCRE DT,33.,3,93

)Kn the circumstances explained above,
)bhe request of DOr, S, Krishna Murthy,

%ab‘%‘) P for expunction of adverse remarks
* \ - yécorded in his C.R. for the ysar 19€7-€¢
& 771 flS hereby rejected, n
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the action of its officer,
8. Normally, we do not accept a rejoinder

unless leave is granted, 1In this case, ue

granted leave to the applicant's counsel and permitted

placing on record a rejoinder, It does raise an
intricate question of law tcuching the competence
of the Reporting Officer based on the amendment

of the All India Service (Confidential Rolls)
Rules, 1970, brought into effect with effect frcm
8.12,1987. Ue gave abundant opportunity to the
State Government either té satisfy us thst fhe‘
amended rule does not affect the case of the
applicant or to convince us that rule as amended,
has been taken note of by issuing a necessary order

by the State Government,

9. This matter had been hanging fire fof
quite a long time and more than six months have
elapsed in waiting for 2 response from the State
Government, Finally, today the learned Government
Pleader Shri Rapasekharappa quite frenkly told us
that there ©as no doubting the applicability of
the amended rule tc the case of the applicant, a
requirement enjoined by the rule was .not complied
with by the Stete Government but the learned Govt,

Pleader support= his case by urging that the rule

”qln qusC€1on being an enabllng one its infrecticn
B i any,nedd not be taken sericusly at all and asked
f;-us to held that the remarks of the Reporting

'0?f1cer«1s without blemish, Before we advert tc

\ v.')"-’\ =

the subn1551on of the Govt, Pleader, we take this

et " T
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“Lopﬁﬁftunlty tc extract the relevant rule i.e. 2(ed
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anybody who was empowered by the Government to
write a report could record s report,
This is the purport of the rule as can be seen

from letter dated 8,7.1977., It reads:

"] am directed to say that there is
an impression in some gquarters that
according to clause (e) of Rule 2 of
the A1l India Services (Confidential
Rolls) Rules, 1970, the Reporting
Authority can be either the authority
immediately superior to the member of
the Servics reported upon or such other
authority as may be specifically
empouvered in thet behalf by the
Government. It is hereby darified that
subject to the provision of sub-rule

- (6) of Rule 5 of the said Rules, the
authority who was, during, the period
for which the confidential reports is
written, immediately superior to the
member of the Service, has necessarily.
to record his report on the performance
of the member of the Service. 1In
addition, any other authority may be
specially empowered by the Government
to act as the Reporting Authority. The
use of the conjuncticn "and® to join
two sub-clauses in clause (e), ibid makes
the above position abundantly clear."

1. But, after the amendment, the positicn
has changed consicderably in that the Reporting
authority is defined to be the authority or

authorities supervising the performance of the

member cf the Service reported upon as_may be

&(//' specifically empowered in this behalf by the

Government, In other words, the amended rule

requires tuwo necessary in-puts, First is the

Reporting authority must be one who was supervising

A

”“’Eﬁé?ﬁprk of the of ficer reported upon and secondly

PR . "/L o

; &  *ever1k%order to make such a report he must be
P N . \ . B
‘i‘ '.v,"‘::‘ \ - \\. .
{igi( - “specifiically empouered by the Government in that
i i . oA ) "' N 3’ .
X#K' "‘“Jibehéiﬁgﬁfln other wvords, what the rule requires
¢ % e \ . S8

b

27 e
\Méf;yﬁﬁié_thé‘Reporting Of ficer must be one who regularly
L ,;;,?"'

o

e itored the work of the officer reported upon
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the reporting authority, reviewing

authority and the accepting authority

for the All India Services, However,

it would be necessary to maintain a

certain degree of uniformity in

prescribing the authorities for revieuing
the work of senior All India Service

Officers, The following is therefore

suggested for your consideration and

adoption:

i) In the case of the DGP the Chief
Secretary should be the Reporting
authority, the Heme Minister should
be the Reviewing Authority and the
Chief Minister the Accepting authority;

ii) In the case of the IGP, the DAC and
Home Secretary sheculd both initiate
the CR which should be reviewved by
the Chief Secretary and &ccepted by
the Home Minister,

3. e appreciate that the situation .

may vary from State to State and officers

of the IPS may also be working in
departments other than the Hcme Department.

In such cases, the Reporting, Revieuwing

and the Accepting authorities would be

different depending on the specific
situations ,®

12, The above makes it clear that although
in a given case the reporting authority and the
reviewing authority may belong to different
" cadres, adherence to the rule is a pre-requisite
in that whoever be the reporting officer or the
reviewing officer, they have to be empoucred by
the Government in the matter of reporting or
reviswing as the case may be, It means that there
must be a prescriptiocn in the matter of empouer ing
y the renorting authority under Rule 2(e) to make
%f//, a rerort, The authority of the reporting authority
under Rule 2(e) with specific power to report -
is found to be uantiﬁg in this case becausc the
Secretary, ITYS is not shoun to be the authority
‘h,*Prescribed/empouered to report upon the work of
o ;ﬁe'oirector, Information and Publicity although

~he ;ay be an officer who generally supervised the

biredtor's work, If that be the conclusion to which




I
-0 - |
| Y
is clear,that ih this case

there is a serious

%acuna i%’imple@entation of

Rule 2(e) resulting] in the‘Eeport made against the
Director being renJ:red toﬁlﬂly‘nugatory having
' been recorded by th[ Secre4gﬂy, ITYS who was not

- specifically empoued ed by Government and hence

its confirmation bj the Chi eﬁ Secretary will also necessarily
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of the learned Goveﬁnment
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Meader that rule 2(e)

is pot an enabling [pne and:tqerefore its violztion

 wculd not render 1 alid t%? RCR reccrded by the

Secretary, ITYS, is uell‘established from the

decision of Taler;;. Tayl?%‘(1875) 1 Ch D 426, p.431

that a public {authorfty bidden to do some

act or duty shalll do so Qnﬂy in the manner enjoined

| and not otherwise. Therefijore, if the rule says

only the empouered}#uthoriﬁy can report upon an officer,

somebody not speciflcally ﬂmﬁouered or authorised

l
\

& ! ’ |
wgeport canrepory againfr such officer, Any

ercise u1ll}-rove t? Ae futile., UWe have,
b

F. 'e, no hcstt tion 1ﬂ rejecting the Government

the content and ccnstruction

joplication succeeds, the

i A=4 - one conveying the

orders at Annexures

a4

adverse remarks and the otﬁe% refusal to expunge

RUE COPY the adverse remurk§ and itg confirmation are both

quashed, All othef questigns raised and argued
| ‘

g? ue hovever do not think it necessary toc advert tc them.
L] .
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VENTRAL ADM]N ISTRATIV‘“ T:uBLI\JAL

BANGALORE BFNCH

Second Floor,‘

v . Commercial Complex,
- Indiranagar,
Bangalore-560 038, -

- Dated:~ SMAY 1294
APPLICATIQN NUMBER: 619 of 1993.
APPLICANTS SESTONDENTS :
Dr.S.Krishnamurthy, IPS., v/s. Chief Secretary,Govt of Karnataka,
To. Bangalore-l.
l. Sri.N.B.Bhat,Advocate,

No.545,16th-A-Bxaxsxyain,

Third Block Koramangala,

Baﬁgalore-560034.
2. The Chief Secretary,

v

Government of Karnataka,
Vidhana Soudha,Bangalore-1.

Sri.M.H.Motigi,Government Pleader,
Advocate General's Office
KAT Unit,Comm.Complex( BDA'j
Indlranagar Bangalore-38.

Subject:- Forwardvng sf copies of the Orders passed by the

Central admiristrative Tribunal Bangalore.

Please find enclosed herewith a copy of the ORDER/
STAY G%DER/.‘!NTERIM ORDER/, passed by this Tribunal in the above

mentioned application(s) nn_22nd April,1994.

Qg\o,u (NP ¢ q

f DEPUTY REGISTRAR
JUDICIAL BRANGHES.



CENTRAL ADMINISTRATIVE TRIBUNAL
- BANGALORE BENCH, BANGALORE

OR IGINAL APPLICATION ND.619/1993

FRIDAY THIS THE TWENTY SECOND DAY OF APRIL, 1994

MR.JUSTICE P.K., SHYAMSUNDAR VICE CHAIRMAN
MR. V. RAMAKRISHNAN MEMBER (A)

Dr,S. Krishnamurthy, IPS,

Managing Director,

Karnataka State Tourism

Developmsnt Corporation,

No.10/4, Kasturba Road,

Quedn's Circle,

Bangalore - 560 001 Applicant

( By Advocate Shri N.B, Bhgt )

V, -

State of Karnataka

by Chief Secretary to Government,

Vidhana Soudha,

Bangalore - 560 001 Respondent

( By learned Government Pleader )
Shri MM, Motigi,

DR DER

MR, JUSTICEAP.K. SHYAMSUNDAR, VICE CHAIRMAN

Heard,
2.  Admit.

3. The applicant herein Dr, Krishnamurthy is

v » bof\,'i}m',;>\
S e TN

'_ﬁ\i‘tuo decades of regular stint as a police officer,

an IPS officer of 1967 batch who after more than

e

P

;j%came to be posted as Director of Information and

"’f;gf June, 1990,

4, It transpires that during this period his

work as Director was being directly monitored by
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5. Dr. Kriéhnamurthy says that after receipt
of these adverse remarks he was quife shocged and
dumbfounded by the adverse entries communicated
‘to him and taking streng exception to it told

the State Govefnment that he did not deserve

the uncomplimentary references made.regarding
formal quality of his vork by the Secretary and
fherefpre moved the Chief Secretary for expunging
the adverse remarks, However, that endeavour

did not succeed, the State Government as a
belated consideration of Dr, Krishnamurthy's
representation for expunction of the adverse
remarks came out with a rejection order at

Annexure A=4 dated 30th March, 1993, It reads:

®The following adverse remarks recorded
in the C.R, of Dr, S. Krishna Murthy,
IPS, for the year 1987-88 on his work

as Director of Infcrmation and Publicity,
Bangalore, were communicated to him vide
D.0, letter dated 29,2,.,89 cited at (1)
above,

1. Appraising ability: Generally
saEIsFactory. However, he some times

gives the impression that he is a little
too lenient to his subordinates,

2. General Assessment: He is a very sharp
and intelligent officer, "He
scmetimes tends tc cut procedures and

to ignore his immediate superior officers,®

Dr, S. Krishna Murthy, IPS, in his
representaticn dated 23.3,89 read at
(23 above has requested Government to
expunge the adverse remarks recorded in
his C.R. for the year 1987-88 for the
reasons menticned therein, Government
has examined and found that there is no
justification for expunction of these
remarks, Hence the following orders:

ORDER NO.DPAR 102 SPS B89 BANGALORE DT.30,3,93

fn the circumstances explained above,

the request of Dr, S. Krishna Murthy,

IPS for expunction of adverse remarks
recorded in his C.R. for the year 1987-88
is hereby rejected.®
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the action of its officer,

B. Normally, ué do not accept a rejoinder
unless leave is granted. In this case, ue

granted leave to the applicant's counsel and permitted
placing on record a rejoinder., It does raise an
intricate question of law tcuching the competence
of the Reporting Officer bzsed on the amendment

of the All India Service (Confidentisl Rolls)
Rules, 1970, brought intec effect with effect from
8.,12,1987, Ue gave abundant opportunity to the
Stzte Government either to satisfy us that Ehe
amended rule does not affect the case of the
applicant or to convince us that rule as amended,
has been taken note of by issuing a necessary order

by the State Government,

9, This matter had been hanging fire for
QUite a long time and more than six months have

~ elapsed in waiting for 2 response from the State
Government. Finally, today the learned Government
Pleader Shri Raﬁasekharappa quite frankly told us
that there tas no doubting the appllcablllty of

\<(//’ the amended rule tc the cese of the epplicant, a

requirement enjoined by the rule was not complied
with by the State Government but the leérned Govt,
Pleader supports his case by urging that the rule
in quection being an énabling one its infraction
if any, nedd not be taken sericusly st all and asked

ﬁ?éﬁ%\ us to held that the remarks of the Reporting
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anybody who was empouered by the Government to
write a report could record & report,
This is the purport of the rule as can be seen

from letter dated 8,7.1977., It reads:

®] am directed to say that there 1is

an impression in some quarters that
‘according to clause (e) of Rule 2 of
the All India Services (Confidential
Rolls) Rules, 1970, the Reporting
Authority can be either the authority
immediately superior to the member of
the Service reported upon or such other
authority as may be specifically
empouwered in that behalf by the
Government. It is hereby darified that
subject to the provision of sub-rule
(6) of Rule 5 of the said Rules, the
authority who was, during, the period
for which the confidential reports is

- written, immediately superior to the
member of the Service, has necessarily
to record his report on the performance
of the member of the Service, In
addition, any other authority may be
specially empowered by the Government
to act as the Reporting Authority. The
use of the conjunction "and® to join
tuvo sub-clauses in clause (e), ibid makes
the above position asbundantly clear.®

M. But, after the amendment, the position
has changed considerably in that the Reporting
authority is defined to be the authority or
authorities supervising the performance of the
member cf the Service reported upon as_may be
SbQCifically empowered in fhis behalf~by the

Government. In other words, the amended rule

requires two necessary in-puts, First is the
Reporting authority must be one who uas supervising
the work of the officer reported upon and secondly
even in order to make such a report he must be

specifically empouered by the Government in that

behalf. In other words, what the rule requires

. is the Reporting Officer must be one who regularly

monitored the work of the officer reported upon
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the reporting authority, reviewing
authority and the accepting authority
for the All Indis Services, However,

it would be necessary to maintain a
certain degree of uniformity in
prescribing the authorities for reviewing
the work of senior All Indja Service

Of ficers, The following is therefore
suggested for your consideration and
adoption:

i) In the case of the DGP the Chief
Secretary should be the Reporting
authority, the Home Minister should
be the Reviewing Authority and the

"Chief Minister the Accepting authority;
ii) In the case of the 16P, the DAE and

Home Secretary shculd both initiate

the CR vhich sheould be revieued by

the Chisf Secretary #nd &8ccepted by

the Home Minister,

3, We appreciate that the situation

may vary from State to State and officers

of the IPS may alsoc be .orking in

departments other than the Home Department,

In such cases, the Rerorting, Reviewing

and the Accepting authcrities would be

different depending c¢n the specific
situations % '

12,  The above makes it clezr that although

in a given case the reporting authority and the
fevieuing authority may beleno o different
cadres, adherence to the rule is a pre-requisite
in that whoever be the reportir: officer or the
reviewing officer, they have tc be empouered by
the Government in the matter c¢f reporting or
reviewing 2s the case may be. It means that there
must be a prescription in the matter of empouering
the renorting autﬁority under Rule Z(e) te maké

a renort, The authority of the reporting authority
under Rule 2(e) with specific pouer to report

is found to be uantihg in this case because the
Secretary, ITYS is not shown to be the authority
prescribed/empouered to report upon the work of
the Director, Information and Publicity although

he may be an officer who generally supervised ghe

Directorts work. If that be the conclusion to vhich
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we should arrive, it is clear that ih this case

there is a serious!ilacuna %n implegentat ion of

Rule 2(e) resulting in thelréport made against the

li
dered totally nugatory having

| Director being ren

been recorded by tf Secreﬁary, ITYS who was not 0

specifically empoqued by doqernment and hence

| its confirmation by| the Ch#ef Secretary will also necessarily

share the same fate, Ue c#nnot accede to the submission

| |
of the learned Gov%rnment ﬁleader that rule 2(e)

is pot an enabling“fne and! therefore its violation

weculd not render invalid t ‘ACR recorded by the

Secretary, ITYS, [t is uei ‘establlshed from the

decisiocn of:Taylor

Ve Tayljr (1875) 1 Ch O 426, p,431

j authorwty bidden to do some

| act or duty shalll do so

that a public

fnﬁy in the manner enjoined

and not otherwise.|| There ore, if the rule says

only the empouered;authorlu ‘can report upon an officer,

| somebedy not Speclﬁically %mpouered or authorlsed

K14 ‘ ‘
to report can’repoﬁ% againgt such officer, Any

such exercise uilliprove t# be futile., UWe have, ff

therefore, no heslﬂ@tlon 1% rejecting the Government

ﬂleaderﬁargument vﬁs-a-v1s”the centent and construction
of Rule 2(e), ‘; {

| i
. 1 | ]
13, Rccordingly, this 1pllcat10n succeeds, the 4

[ |

orders at Annexured A=1 an ad - one conveying the
: !
adverse remarks ang the ot%cr refusal to expunge

\ ol
| the adverse remarkJ and itg confirm=ticn are both o

c
s raised and argued

guashed, All otheﬁ duesti:n
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