o CENTRAL ADMINISTR&TIVE TRIBUN&L

.Second Floor,
Commercisal Complex,
Indiranagar, ,
Bangalore-560038
Rated2 7 SEP1993
, RPPLICATIUR No(s) 332 of 993,
APPLIC“NTS- h v/s. RFSPUNDENTS° ‘Secretary, T Deptt.of Posts;
_— A Shivaramala / New Delhl’& Others. :
. TA,
1y Sri.Sarat Chand&a BlJal, ,
o Advocate,N6.11,%round Floor,
Jeevan Buildlng,
Kumarapark East Bangalore—l.
2.  -Sri.G.Shanthappa, . |
Addl.Central Govt. Stng.Counsel.»
High Court Buildlng,A
Bangalore=l. .
As$1stant Post Master General(Staff),

3¢

Karnataka Clrcle,Bangalore-séoool.

‘

o

Subjact: Foruardlng;of copies of the Urder;passedﬁgx
: so tha Central Admlnlstratlue Trlbunal,angaloreg

Please flnd enclosed hereulth a copy of the -
ORDER/STAY/INTERIM DRDER, passed by this Tribunal in the
above said applicatlon(s) on24th september 1993'
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" : BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL.
- BANGALORE BENCHs BANGALORE

DATED THIS THE TWENTY FOURTH DAY OF SEPTEMBER 1993

Presents _
Hon'ble Shri S, Gurusankaran ... Member (A)

Hon'ble Shri A.N, Vujjanaradhya.. Member (3)

APPLICATION NO, 332/93

: Shri A, Shivaramaiah,
t Extra Departmental Postmaster
| -at Abalvadi, Koppa SO, _
: Mandya District. eee Applicant

(Shri Sarat Chandta Bijai, Advocate )

Vs,

k . . :

i 1. Union of India, repressnted by the
Secretary, Ministry of Communication,
Department of Posts, Dak Bhavan,

. New Delhi - 110001,

2, Postmaster General,
S.K. Region,
Bangalore - 560001,

3, Director of Postal Services,
S.K. Region,
Bangalore - $60001, -

4. Senior Superintendsnt of Post Offices,

Mysore Division,
Mysore -~ 20, «e+ Raspondents

( Shri G, Shanthappa, Advocate )

This appliéation‘having come up for orders before the

S S

] Tribunal today, Hon'ble Shri A.N. Vujjanaradhya, Member (3),

| , . : /
, made the followings ‘ (

ODRDER
Aggrieved by drder of his dismissal, the applicant has
made this application u/s 19 Administrative Tribunal Act seeking

the following reliefs:
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a) quash the order dated 7.5.91 (Annedure’ B) passed by R4 dismis~

sy

sing the epplicant ss also the orders dated 14,2.92 (Annexure c),

end 6.11.91 wherein R3 and R2 have rejected the appeal and
revisw respectively confirming the order of dismissal.

b) exonsrate the applicant of ‘all the charges and order his
reinetetement; and :

c)  grant otlier reliefs dsemsd fit.

2, The facts are not in dispute and the same may be succinctly
stated thuss

The epplicaﬂt who was appointedves Extra Departmental Post
Master during the year 1969 at Abalawadi, Mandya District, wes put
off>duty veeef. 7.3.89 pending initiation of DE ‘against him. By
Memo dated 23/ 26.6.89, Superintendent of Post Offices (SP0) Mandya
initiated DE egeinet_appliCent under Rule 8 of EDAs (cenduct and
service) Rules 1964 (Rules for short) and has issued charge shest
alleging that he has failed to account for certain sums eeid to
have been received by him in three R.0., Rccounts end ong S,8.
Account. The applicaNtJhad denied all the fourt charges. On
12,7.89, Senior Superintendent of Post Offices (ssP0), Mysore came
to be appointed as "Ad hoc DA. But SP0, Mandya appointed enguiry
officer (E0) on 13.,10,89. After enquiry, E.0. made the report
(Annexure-R) holding that all the four charges were proved. By
his order dated 7.5.91 (Annexure-B) ad hoc disciplinary authority
(DA) namsly, SSPO, Mysors (R4) imposed penisty of dismiseal of the
applicant from service, holding thd cherge* No.3 was partly proved
and charge No.4 was proved. On appeal appellate authority, the
Director of Postal Services (AR) - (R3) had rejected the appeal, by
his order dated 14.2.92 (Annexure~C). The revision mught by the

applicant was also rejected by the Post Master Generel;(ﬂ2) by
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o ‘}\xgaused,to the applicant, Even the lsarned counsel for the appli-

order dated 6.11.92 (Annexure-D) confirming the order of DA,

Applicant challenges these orders on various'gfounds.

3.  We have heard Shri Sarat Chanq;a Bijai, the learned counsel
for the applicaht and Shri B; Shantappa, the lsarned Additional
Centra; Government Standiﬁé Counsel for the respondents and

perused the records, |

4, According to the learned counsel for the applicant only
appointing authority can issue charge sheet, but ﬁot SPO, Mandya
who is lowér in rank than appointing authority, Devaloping the
similar argument further, the learned counsel also contended that
in any case, the SPD Mandya has become functus officib and ceased
to have jurisdiction as ad hoc DA was appointed on 12.7.59 and as
such SP0, Mandya couid not have appointed EO on 13.10.89 and as
such the entire proceeding is vitiated. Such contentions were not
taken by the applicant during enquiry and thérefore the applicent
is estopped from raising those contentions at this stage. Applicant
had clearly acquiesed to the jhrisdiction and had never questionsad
either 1ssuancé of char ga shest o? appointment of E0 by SPO, Mandys
earlier, Thus, we find no merit in these contentions and the same
are barred bylprinciples of eétoppel and acduiesance. The action
of SP0, Mandya cannot be said have resulted in violatioh of any
principle of natural justice, part;cdlérly when no mala fides are

attributed to him., As rightly contended by the learned counsal for

. the respondents, even if SP0, Mandya had comitted some mistake in

issuing charge sheet and appointing E.0., it does not vitiate

the enquiry in as much as, no prejudice is shown to have been

\ fc‘ nt, on our questioning specifically, could not point out if any

Y
3

_?ﬁrejﬁdice was caused to the applicant by the action of SP0, Mandya.

I
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In the absence of eny particular rule in the Rules which is

shoun to have besn violated, the contention of the learned
counsel for the applicant cannot be said to be taéZble.’ In

PVS Sastry vs. Controller and Auditor General reported in 1993
(1) SLR 25, Suprems Court did rule that initiation of discipli-
nary proceédings by an suthority who was not Ehe appointing
authority is not violative of Art. 311 of the Constitution in

the abéence of any rules to the contrary. For the reasons
discussed asbove, we are unabie to uphold the_conteptions of thav
learned counsel for the applicant,

5. While raviéuing judicially the findings and‘bonclusions of
DA, we are not required to reappreciate thélevidgncs. It is
not the function of this Tribunal to sit‘iﬁ jUdgeﬁant about the
sufficiency or otherwise of the evidsnce, WUhat we are requirsd
to examine is if this a case of there being no evidence and conse-
queﬁt miscarriage of justice. For this purpose we have to nﬁces-
sarily scan the evidénca on record briefly and find out if the

conclusions reached at and the orders passed by DA, AR and RA,

the case herein,
6o In respect of cha ge No.,3, the DA relaying on the entries

in R.D, pass book A/c No, 20533 (Exp. 28) relating to one Shri

Thimmegowda for thres months from July 1986 to Septsmber 1986,
‘/.

étatement of applicant at Exp 30 as well as atatehentAdepositar
at Exp 29, arrived at the condusion that applicant had not
accounted for the said sum of Rs,30/~ in R.D, Journal (Exp 26)
and B,0, A/c (Exp 24). Challenging the same, tha learned
counsel for the abplicant contended that the qapositar himself
is not examined, even though the js cited as a wi£ness and

l

therefore, deposit is not proved, In our vie#, the non-

vl
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. e
are purversa calling for our interference. We find such is not iivf
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examination of depoéiter is_nbt fatal in as much as the.gntriée in
the pass book which are stamped by the epplicant prove the deposit,

and the case sought to be made out by the applicant in defence,

~was not made out. Even the applicant did not get himself'éxamined

as a defence witnass:andlhis non-gxamination is sloquant in the

~ sense that the case of the applicant, tﬁat depositer tobk back the

_amounf,‘and that applicant had forgotten to cahcel the entries is

so artificial that it is untenable. Thus, we are satisfied that

finding on charge No,3 is justified.
. [ 4

-

-7; | Coming to chérgé No.4, the DA rglied on the entry in the SB
A/c;Pass Bbok‘(Exﬁ 19) No; 833 262, coupled with the evidence of
PU3 Thimmaiah, thé-husband_of depositer Jayalaxmi for the deposit
of Rs, 150/~ on 26.12.88 into'tﬁe said account; The defenée
version that applicant had repaid the,money-to Thimmaiah, is not
proved and as such the conclusion reached by—DA cannot be faulted,
Thelnon-examination of Smt, Jayalaxmi is of no consequence,
because it is nobody's case that she had made the depééit personally .
OW2 Thimmaiah, not the husband of the Account holder, though tried
fo support the applicant, had ultimately admitted the deposit made.
Applicant never got himself examined as a defence witness, On the
other han& in his éiatamenf (Exﬁ 30) in answer to question No.25,
applicant had virtuadly admiﬁted tha deposit hade; and he having

not accounted for the same. The relevant entry in the pass book

. (Exp 19) and ite non-cancellation itself besides failure on the

part of the applicant to account for the esme in the relevant
registers justify the finding ‘of DA and the same is therefore

not open to challenge.
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8.  Thus in our considered view, this s not & case of there being

-

no evidence nor is it a case of yiolation of any principle of natural %

justice calling for our interference. Consequently the abplicatioh -

has to fail and we hereby dismiss the same with no order as to costs.
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