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- CENTRAL ADMINISTRATIVE TRIBUNAL
® | . BANGRLORE _BENCH

~

Second Floor,
Commercial Complex,

Indirenagar,
| . : Bangalore-560038,
Misc.Application No.366/93 in Datedy 7 £ p 1993
APPLICATION NO(S) 20 of 1993.

AppLICﬂNTS:B.Hulagappa : v/s. RESPONDENTS: pepuyty Collector of

Central Excise(#3V),B'lore & Ors. -
TO, :

1. Sri.R.U.Goulay,

‘ Advocate,no.20/1,
Post Office Road,
Second Block,
Thyagarajanagar,

Bangalore.

2. Sri.M.Vasudeva Rao, b
C.G.S.C.,High “ourt ®1dg,
Bangalore=-1 a

3. Deputy Collector of Centrsl Excise(F_V,,
Central Revenue Building,Queens's Road,
Bangalore-l. '

Subjscti~ Forusrding of copies of the Order passed by
the Central Administrative Tribunal,Bangalors,

Please find enclosed herewith a copy of the
ORDER/STAY/INTERIM ORDER, passed by this Tribunal in the
above said applicastion(s) on 22nd Sept',1993,
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- ln the Central Admlmstratlve Tribunal
‘ - Bangalore Bench
Bangalore K2

-

| 223
MLSC/ Application No.... . GEF ..0of 1998

ORDER SHEET (contd) MA'ND 366/23

Date Office Notes l Orders of Tribunal

IPRs [VCI/VR [MA)
22nd September 1993

Heard Shri M.V.Rao for the appli-
cant. Time to comply with the direction
Jof this Tribunal extended for a further

Iperiod of 3 months. No further exten-
|sion. e —— b

e
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VICE-CHAIRMAN
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH, BANGALORE

& DATED THIS DAY THE 29TH OF MARCH, 1993

Present: Hon'ble Shri V. Ramakrishnan Member (A)

Hon'ble Shri A.N. Vujjanaradhya Member (J)

APPL ICATION NC.20/1993

1. Shri B, Hulagappa,
Upper Division Clerk,
Office of the Central Exciss,
Bellary Divisien,
Bellary

2, Shri K. Ramappa,
Upper Division Clerk,
Office of the Assistant Collector
of Central Excise, Bellary
Bellary ‘ Applicants

( Shri R.U. Goulay ~ Advocate )

1. The Collector of Central Excise, -
Central Revenue Buildings,
Queens Road,
P.B.No,5400,
Bangalore - 560 001

2, The Deputy Collector(P&V),
Central Excise, C.R., Buildings,
Queens Road,

Bangalore - 560 001

3, The Secretary,
Central Board of Excise and Customs,

Central Secretariat, North Block,
New Delhi - 110 001 -« Respondents

( shri M.V, Rao - Advocate )

This application has come up before

this Tribunal for orders, Hon'ble Shri V.

ﬁﬂggﬁzggghwﬂamakrishnan, member(A) made the follouings

0ORDER

The applicants S/Shri Hulagappa and K.
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|

redressal against thefaction of the Deputy | |

Collector of Central Excise, Bangalore and the
Central Board of Excise & Customs uhichnﬁas
resuited in issué of an order to them’réverting
them from the posts of UDC to that of Sepoys. o ;
The matter came up before this Tribunal oh ;
earlier occasions by ﬁ;Nos.1645 and 169d‘of 1988

‘disposed off on 14.2.#9 and A.No,386/90 disposéd

off on 10,10,91. |
2, The first appticant enfered service

as Sepoy on 23,7,76 in the‘DEpartment of Cenfral
Excise, In the month br April, 1983, he uas'{

, order C.No.11/31/51/82-A,1

b b

appointed as LOC by a
A.1). Subsequently, by

w

dated 5,4,83 (Annexur
an order dated 19.1.8§ (Annexure A=2), he uas.
confirmed as LDE-aloné with others. 'Hevsubséquentlym
came’to be promoted oh ad hoc basis to the post
‘of UDC by an order dated 29.11,89 (Annexure A=3)
and he came to be appSinted on regular basié’
as UBC by order dated| 13.6.,90 (Annexure A;a).

Rs regapds the second applicant,'he Qas
aQDointed as Sepoy onl 2B.6.76 and was appointed
as LDC on 20th October, 1983, He uas prpmoted.
to the post of UDC by{ an order dated 18,12,89
and appoihted on regylar basis as UDE py an
order dated 27.9.90,
3, | The Central Eixcise and Land Customs;:fQLf_ﬁ
Department Group 'C* pbsts Recruitmentfﬁuie;i'?w
1979 maae by the Preslident in exercise of the
pouers conferred on hﬁm;by:the proviso to Article.

309 of the Constitutilon and published in the . ;




Gazdtte on 2,6,79 provided inter alia that

. the method of recruitment to the post of
L.0.C. will be by direct recruitment subjact

to the provisions as follous:

"By direct recruitment

Note

(1) 10% of the vacancies in the grade

of Lower Division €lerk to be filled by
direct recruitment will be reserved for
being filled up by Group ‘D! employees
(borne on regular establishment) subject
to the following cohditicns namely:

(a) selection wculd be made through a
departmental examination confined to
such Group 'D' employees who fulfil
the requirement of minimum educational
qualification,namely, matriculztion

or sguivalent:

(b) the maximum age for this examinaticn
wruld be 45 years (50 years

for Scheduled Caste or Scheduled Tribe
candidates),

(c) at least five years service in
Group 'D' would be essential.

(d) the maximum number of recruits

by this method would be limited to
10% of the vacancies in the cadre of
Ltower Division Clerks occurring in a
year: unfilled vacancies would not be
carried over,

4, "Apparently, on the basis of e request
from the Customs and Central Excise fFederation,

a decision was taken to bifurcate the 10%

e quota into tuo components as follouws:

.

i) 5% vacancies in a calendar year
shall be filled on the basics of
seniaority subject to rejecticn of
unfit; and

ii) the remaining 5% on the basis of
qualifying examination with typing
test to be held departmentallgj(}n
other words the examination i< a
qualifying one and not a competition
test),




This was communicated t
by the:Board by its let
Ad,I1I-8 dated the 9th

ter No.B=-12014/3/82-

R
0 all the Collectors

December, 1982, The

Collector conducted an [examination in which

the applicant was succe
promoted as LDC on 5,4.
Board in its letter NoJ

dated 2,9,88 informed

Group 'D' employees whc

examination may be appg

of L.D.C., by reverting
and vacancies of 1985,
filled up first from th
further stated that the

examination will be seq

d

§sful. He was

83, Subsequently, the

X

-12014/3/ssc/87_Ad 111-8
he Collector that those
quallfled the 1982
inted first to the post

the 1985 appointees

1986 and 1987 may be

e 1982 panel. It
persons qualified in the

ior to the ones uwho

qualified in the subset

getting this communica

reverted the applicant

uent examinations. After

ion, the Collector

lwithout giving him an

- The Trlbunal, however

opportunity to state his case., Uhen similarlf?

placed persons approached this Tribunal againsi
such reversion order, the latter by its'bfderi
 dated 14.2,89 in 0.A.ND,1645 and 1690/19€8
quashed thé order.of reversion for the rgéson
»that.nb shouw cause notlice was given to the affected
persons and also that gthe. decision to bif:rcate
the 1Dp quota was not given statutory force by

; amendment of the Recruitment Rules{RRs for short)

s gave the llberty to the
Collector for re-exanjnlng the uhole matter
re-adjusting the promctlons and rever31ons,1n_

conformity with lau,




5. There was another application

before this Tribunal in A.N0,386/90 filed by

one Shri Govinda seeking directions to re-adjust

his seniority in the grade of LDC and for |

promoting him as UDC on the basis of re-fixed

seniority, In that case Shri Ramappa, the

second applicant in this case was one of the

respondents as Shri Govinda had claimed that

he would be senior to Shri Ramappa, The Tribunal

in its order dated 10,10.91 directed the official

respondents to re-adjust the promotions and

reversions and reefix the seniority of the

applicant in the cadre of LDC in accordance with

law and in the'iight of the observations made

by this Tribunal in its order dated 14,2,89 in

A .Nos,1645 and 1690 of 1988, It further directed
R Creprntoe

that if on such re-fixation, the—applicant becomes

entitled to be appointed as LDC from an .earlier

date, he should be awarded consequential

benefits in respect of pay and allguances including

arréars. Further, the case of the applicant Grnre®

should be considered for promotion to the grads

of UDC on such re-fixation énd he should be promoted

if he is suitable with effect from the date his

- ,Q:i-1mmedlate junior in the list of LDCs came to be
‘;ASL»_,’"‘-“ PN g ]

. ;-i%: In the meantime, a Notification uwas

7 wé | in 1991 amending the RRs vide GSR 589

3y S __Published in the Gazette on 19.,10.91, It
%%;fiﬂz;;éubstltuted the RRs for the post of LDC as Pollous:

®(a) against serlar}) No.7 relating to e
the post of Lower VYivision Clesrk, in




column:1, for the e xisting entfies
the follouing shall be substituted
namely: :

®8y direct Tecruitment

(i) 90% by direct recruitment through
the Staff Selection Commission;

(ii) 5% from amongst the Group 'p!

staff and Record Keepers uho possess
Matriculation or equivalent qualification
and rendered 5 yearg! regular service

in Group 'D' oy in Group 'DY apd Record -
Keeper, taken together, as the Casa may
be, on the basjs of g departmental
qualifying examinaticn with typing test:

The maximum age 1imit for eligibility
for examination is 45 years,

(50 years for theSC/5T)

Note -1 (a) Unfilled vacancies pertaining
to a particular year shall not be carried
OVGI‘. . ‘ »

(b) If more of such employees than the ,
number of vacancies available under clause
ii) qualify at the saig examination,
Such excess number of employees shall
be considered for filling the vacancies
arising in the subsequent years sg that
the employees qualifying at an sarljer
examination are considered before those
who qualify at a later examination,

Note -~ 2

Educaticnally qualified Laboratory Attenders
who have initially been Tecruited through
Employment Exchange can alsg comp:te

for the post of Lower Divisien Clerk against
5% vacancies reserved for Group D! employees
bj allowing them to dedyuct the period of
S€rvice rendered as Laboratory Attender
including service, if any, in Group 'D!?
earlisr from their actual age for the purpose

,'}' I of reckoning age limit, Laboratory Attenders
C Mt . : Promoted from Group 'D! posts Wwill algg
BT RP . v be eligible,
' % ERENI
*;l “[‘2,§juﬁy; (1ii) 5% from amongst Group D employees,
B\ o Laboratory Attender and Record Keepers who -
) \‘wﬂp AJ,'. X
ppt . .
4 “§~ﬂwﬁjiﬂ*' {a) have passed Matriculation or equivalent
Ny, TANG e examination and (b) have rendered & years

reqular ssrvice in Group '0! or in Group
ID? Laboratory Attender and Record Keeper,
taken together, as the case may be on
seniority~cum-fitness basis, There shall
be no age limit %

e



Tﬁe'Notification further| provided that this
6>a 2~ () 4 LA
amendment hall be daemed to have come into

| forca w;eof. 9,12.82. The-explanatory'memo _

to the amendmsnt stated fas follous:

®Following repnesentations fmn the

Staff side, thé overnment had issued
instructions of the Sth December,

1982 that out of 10% quota reserved

for Group 'O staff, in the Lower
Division Clerkid grade, 5% vacancies
will be filledjup by seniority and 5%
vacancies on the basis of a qualifying
examination, Since these instructions
are being follbued and amendments

of the rules is to regularise the said
position formally no one will be
adversely affected as a result of
retrospective jgffect being given in this
regard,®

7 Suddenly, In Juns, 1992, vide
communication No,11/31/34/91-A,1 dated 9,6.92

(Annexure A=7) issued By the Collector to the

applicanty the applicaTﬂSUEQ asked to show cause

as to why their promotions as UDCs and the

‘order confirming them in the grade of LDsthouid

not be withdraun and they should not be reverted

to the grade of Sepoy. The applicants rBSpbnded
- to:zthershou cause notilce protesting against such
~action, The Collecton, however, passed an

_order dated 31,12,92 (Annexure A-9) holding that

consequent on issue of amended RRs, the’éppoihtment

1

of the applicants as UDCs in the year 1983 on.

‘the basis of the exam|held on=28+%2585 was not

~ in order as they uere‘appointed on the basis of

_the marks obtainsd in| the said exam without
‘considering their senfiors who had qualified in the '
,éariier examination, | It uas. further Found that

'eben'against the vacancies which arose subsequently

s
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they could not be adjusted against either

the 5% seniority quota or S% examinaticn quota.
The Collector proceeded to cancel the earlier
orders appointing them as LDCs, their
confirmatién in the grade of LDC and promoting
them as UDCs subsequently, The orders further
stated that they will stand reverted to the
grade oFASepoy. This was done entirély on the
ground that in terms of the amenced RRs, they

are not eligible to be appointed as LDCs.

B. ) Shri Goulay appeared for the applicant
and Shri M.V, Rao for the official responaents.
9, , Ihe applicants have further prayed

for an interim order to stay the order dated
31.12.92. The Tribunal vide its order dated
12,1,93 stayed the operation of order dated
31.12.92, ’

10, The learned counsel for the applicants

has also drawn attention to the judgment of the

Bupreme Court in the case of State of Bihar and

others v..Shri Akhouri Sachindra Nath and others =

AIR 1991 SC 1244 uhere the Apex Court has ruled
that promotion with retrospective effect uwhen

it affects others in service adversely is

impermicsible, He has accordingly ccntended that

the reversion of the applicant with a view to

promoting others fetrospectively is not permissible,

M. It is clear from the records thatfhe

applicants uefe appointed as LDCs on the basis

of an examination held in 1983 awd—etco=2nr—4985

on merit, The earlier RRs which were prohulgated

o




. on 2.6.79 proviced that

in the grade of LOC to

1

be filled by direct

10% of the vaéanCies

recruitment will be reserved for Group 10 _' 

subjeét-to certain conditions. In other words,

it is the performance
the seniority in GrOUb
for cénSidération and
subsequent stand of th
10% will be reduced to
vho took the examinati
~ is in the nature of qu
seniority and not the
will be the criterion
backing till 19,10,91.
 amended on 19,10.91, t
.retro;pecﬁive effect f

-assertion that nec one

n the examination and not
1D thch is relevant
appointment as Lbc;vThe:j'

L Department that the

5% for Group 'DY staff

on and that such examination‘
alifying examination where

gosition in the ex?hinaticn
jas not given statufory ;
‘When the rules uwere

he revised pattein uas given

rom 9.12,82 with a further

4ill be adversgly‘affectéd

as a result of retrOSpéctive effect being aiven

in this regard, Such a
 incorrect as the appli
~ out s@ccessful and got
the examination for LD

affectsd, As regards

statement obviously uwas
cants and others who cams
a hicher fank in |
;s are in fact being adversely

Ehe reference to the

"Supreme Ccurt decision

, it may be stated

that the present case is one where the-applicaht

has been reverted to a

" to promoting ‘some othe}

“brought out clearly th

 lower post with a vieu
s. It has not bcen

t such promotion of others

is sought to be given :etrOSpectivély. ﬂoueuer,

we hold that retrospeciive amendment of rules

adversely affecting persons who had received




[Department should implement the directions contained

—- —

- 10 -

certain benefits as per the earlierket of rules =
will not stand judicisl scrutiny. Ue have to.
obserﬁe that the Department has not properly
appreciated the spirit of the judgments given

by this Tribunal by its order dated 14,2,89 in

A .Nos,1645 and 1690 of 1988 and 10.10,91 in
A.N0,386/90. We, therefore, quash the Notification
GSR 589 dated 19,10,91 in so far as it seeks to
give retrospective effect to Rule 2(a). Ve also
quash the order dated 31.12.92 (Annaxﬁre A-9)

which seeks to’ravért the applicants from the posts
of LDCs to that of Sepqys and vhich cancels their

appointment in the grade of UDC, their confirmation

in that grade and their promotion as UDCs,.We further direct
that the '

in this Tribunal's order dated 10,10.91 para 6(i)

to (iii) vithin a period of two months from the |

date of receipt of a copy of this order. No costs,
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“CENTRAL ADMINISTRAT IVE TR IBUNAL

‘? | —  BANGALORE BENCH
. : ’ : Second Floor,
Commercial Complex,
- Indiranagar,

Bangalore-38,

tazedioncos. Neblsatiat Lo L3S 21 9AN 194
wppLICAT ION NO(s) 20 of 1993.
- RPPLICANTS: B,.Hulagappa RESPONDENTS: Dy.Collector of Central
, Excise,Bangalore & Others.
TO. |
i. Sri.B.U.Goulay,
Advocate,No.90/1,

Post Office Road,
Second Block,
Thyagsrajanagar,

‘ - Bangalore.

2. Sri.M.Vasudeva Rao,
C.G.S.C.High Court Bldg,
Bangalore-l.

SUBJECT:- Forwarding of copies of the Ordeirs passed by
the Central ARdministrative Tribunal,Bangalore.
: - XX X~

Please find enclosed herewith & copy of the
ORDER/STAY ORDER/INTERIM ORDER/, Passed by this Tribunal

in the above mentioned applicétion(s) on_22-12-1993.

. C{L__ QZ'\ [au WEN v\/\.,_ﬁi V/

. ] l]qu_ .
’P”DEPUTY REG ISTRAR \

(}7 JUDICIAL BR&NCHES,
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In the Central Administrative Tribunal

o Bangalore Bench
Bangalore
Application No.... .. 04A+No.20/93 ..of 199
ORDER SHEET (contd) MA S07[93
Date Office Notes Orders of Tribunal

VR(MA /A (M)
22 612.1993

Heard Sthri M.V.Rao for the applicants
herein. As reguested by the department,
time is extanded for compliance fidth the
directions for a period of two months from
today. The department will not disturb the
seniority position by effecting promoticns,

etc., before complying with the directions.

Soﬁ. <d~

VAN T
MEMBER (D) MEMBER (A)

TRUE COPY
’@fz_ <;£melk;\gy

SECTION OFFICER — [ ]2y
CEnTRAL ADNIMISTRATIVE TRISURAL
ADDITIONAL BERCH
BAUSALGRE




FPURTR Miscellaneous Apgln.Ngz;gg_ggg_;§25‘
P »of 1994 in = ¢

! C " ——el e o

- s o e ,", - ) .:.'r : -
ﬂPPLICﬁTIDN NU( ) 20 of 1993. e

,.

‘"QPPLICANTS B Hulagappa and PtQPONDENTSJ)y.Collector of Centfél
Lo ' Other v/s. : Exc1se.Bangalore & Others., T
TO, ",'5  " |

1o . Sri.R.U, G0u1a5fAdvocate,
No.90/1,Post Office Road;
Second Block T.RiNagar, .
Bangalore.-ze. ‘
2. ,Srl.MeVasudeva Rao,Central Govt.
stng.counsel, h1gh court bldg,
Bangalore-2. -

v

- SUBJECT:- Foruardlno of copies of the Ordeis passed by
the Central Administrafive Tribupal Bangalore.--
=XXX= .

Please find enclosed herewlth @ copy of the
ORDER/STRY URDER/INTERIN ORDER/, Passed by this Tribunal
in the above mentioned appl;catlon(s) on 03-03-19%4. .

A<;%_§;%“§§3¢;V\£>V

C?~z
JLU/ DEPUTY REG ISTRAR
JUDICIAL BRANCHES, :




CITETTERTITN N SR R A e e, ity et v e, - - I T - -
L Btdagepigotor v W,p&w éw«aafeee % s o—
dDate l. | Office Notes .'_L:;'-;} e} .J‘_.;_,\_ Orders of Tribunal =
L ‘ o _J,NI.Ulge I
VR(MA) /_ANV (MJ)

3.3,94

",Lﬂﬁéard Shri M.V, Rao for the
|applicants in Ma 131/94, They have
-tfiled MA 132/94 for condoning the -
[delay, MA 132/94 is allowed ana the
delay condoned, Having regard to the
fact that thezrespondents, that is,
apollcant in MA have partly complied
with the dlrections of the Tribunal
the request for further extension of
time for compliance of the further
directions is extended till 21,5,94, ;
; Accordingly, MA is disposed off,.__ffw}—
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