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BENTR&L ADMINISTRAT IVE TR IBUNAL
BANGRLORE BENCH, BANGAL ORE

CRIGINAL APPLICATICN NC.R98/93

DATED THIS DAY THE FIFTEENTH OF JUNC, 1994

MR. JUSTICE P.K. SHYAMSUNDAR -V ICE CHAIRMAN

" MR. T.V. RAMANAN ° MENMBLR (A)

1o MR, Krishtamma,
Uife of late M.R. Seshachalam,
Ma jor,
Residing at Venkataswamy,
Street, Miller Pet,
Bellary - 583101

2, Mr,mMm,R. Ashok,
S/o late M,R, Seshachalam,
pudJDr ’
Residing at Venkatasuamy
Street, Miller Pet,
Bellary - 583 101 - . Applicants

( M/s Usha A, Patil - Advccate )
Ve
T« The Chief General Manager,
Telecom, '
Karnataka Circle,

Banoalore - 560 009

2. The Telecom District Engineer,
Bellery ~ 583 101 - Respondents

( Shri m.V. Rao = Advocate )

CRDODER

MR . JUSTICE P,K. SHYAMSUNDAR, VICE CHAIRMAN

Heard,
2 Ve admit this applicaticn and procpose
e ;{ i Tk \.:\\"‘. . . . .
o O »tpvdispose it of on its merits as follows, This

éQbIﬁcaticn is made by the widou and one cf the

B iﬁgﬁsurviving sons of one Shri M,R, Seshachalam
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who was employed asa Line Inspector in the
Telecom Department who it appears died in harness,
The application says that he died on 7.5,92.
Thereafter, the second applicant herein made 2
representetion to the Department for appointment
on compassiocnate grounds, His req&est Fof such
an appcihtmEnt has béen turned doun after due
ccnsideraticn by a High Perr Committee of the
Department vide Annexure A-1, Both the mother
and son feeling aggrievéd by the disinclinaticn
displayed by the Department in acceding to the

second applibant's requést for appointment on

.compassiocnate g:oﬁnds have filed this applicaticn

in which they seek a directicn being civen to the
Department tc aopoint the secocnd applicant

Shri Ashck in any suitable post cn compassicnate

‘greounds, having lost his father,

3. The aoplicatjon is oppocsed by the
Department and the learned Standing Counsel

whe aopears in support cf the Department's csse
maintains thefbthis is not one of those instances
in which an appointment on compassionatevgrounds
cculd be made beéaﬁse the ﬁamiiy of the deceased
was not in ény dire circumstances or in any
economic disﬁress which required to be relieved
at ohce Sy appointing somebedy in place of the

deceased employee. It is pointed cut that one

of the sons of the deceased employee is in service -

in the Telecom Cepartment itself and that apart
the widow has received terminal benefits amounting
tc R.E0,000/- and odd besides being in receipt

of a family pensicn of %,1,125/=. In those
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circumstances, it is urged that it is clear
the family is not in need of any further succour
certainly not any enduring eccnomic distress

requiring to be relieved by appointing

‘the secchd applicant Shri Ashok in the

Department on compassicnate gqrounds, The

learned Standing Counsel urges this applicaticn

be dismissed in toto,

4, Per ccntra Shri Devendren appeafing for

M/s Usha R, Patil, learned ccunsel for the
applicant submits that the deceased emplcyee
having succumbed to the terminalvdiSease of motth
cancer which involved a'longish treatment s;retching
over a considerable pericd entailing ccnsiderable
expenses beingé fact no ohe disputes, it is
pointed out that most cof the terminal benefits
received by fhe widow had tc be zpplied touards
dischargihg loans taken for the treatment of the
deceesed employee that in the end left her cnly
vith a small pittance, It is 2180 urned that the
elder son empleyed with the Teleccm Department
has left the family and is steying awayand thzt

he ccntrlbutes ncthlng for the family beneflt and,

'therefore, the p051t1cn is as if there is no

earning member in the family Follouing the death
of late Seshachalam. In these circumstances, it
is maintained that the second applicant does qualify

r appointment on ccmpassionate grounds and that

ﬁﬁ)\.

d@ﬁial thereof is clearly unsustainable. In

thls COﬁnectlon, learned counsel relied on the

o deciélon of the Supreme Court in the case of

;“Audluor Ceneral of India & Crs v. G. Ananta
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" je to be mendatorily filled up by acpcinting h1s

Rajesuara Rao (1994) 1 SCC 192, Therein it is

h¢1d:,

"Appointment on compassionate ground to a

son, daughter or widou to assist the .

family to relieve economic distress by

euydden demice in harness of novernment
emplcyee is-valid., It is not on the :
aqrcund of descent simnliciter, but excecticnal
circumstance for the Qroundvmenticned°

It shculd be circumscribed with suitable
modificaticn by an apppoprizte amendment

to the Memorandum limited it tc relieve

the members of the deceased emplcyee who

died in herness frcm ecchomic distress,
(Para 5)

But in cther cases it cannot be = rule to
take advantege of the Memorandum to appcint
the persons to these posts on the pround

of compassicn., The precvisicn in the oM

that the appcintment on compassicnate
greunds would not only be to a son, -
dsughter or widou butalso tc a near relative
wae vague or- uncefined. All possible
eventualities have been enumerated to

become 2 rule to avoid regular recruitment.
These enumeratec eventualities wculd be
breeding grcund for misuse of apocintments
ocn compassicnate grounds. articles 16(3) tc
16(5) prcviced exceptions. Further excenticn
muet be cn conctituticnally velid and
permissible nrounds, The appcintment on
arcunds of descent clearly viclztes Article
16(2) of the Constitution, Therefore, in .
other respects the (M attracts hirt.16(2)."

g Befcre we acdvert tc any precedent cn the tcpic

- e

we sheuld in the firet instance ascertzin the

faCts in iesue, While there is nc cispute that

the tuc apolicznis Smt,MR, Kristsmma and Shri M.R.
Ashok are the wicouw anc scn of the deceesed employee€
who died in hzrness, the guesticn is whether the

vacuum crezted by the death of Shri Seshachalam
-~ hi
son Ashok, seccnd applicent herein in his place,
of ccurse toc @ suitable pesiticn sc that the family

gets the necessary succour tc maintazin themselves

in the zbsence of the scle breadwinner, AN
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appoiﬁtment on compaésionate grbunds is not something
to beédone or not done at thé diséretion of the
‘5Dpcijting authority, élthough undoubtedly{\ﬁﬁfﬂﬂiy o>~
the exercise of its discretion, The entire field

is COyered by qround rules framed in that behalf.
Under!thesé rules.the exercise of discretion is

ndt m{thout any'guidance‘ahd ié clearly requlated

by criteria and parameters feormulsted fer that

purdose. Ue may, in this connection,'refer te the
Offici Memorandum which lays douwn the ~round rules

in the:matter of appcintment on compzssicnate
grcund;. Ue find the office memorandum has been
inspir%dlby the decisicn cf the Supreme Court in

the éa?a of Auditor General & Ors referred to above,

We think it appropriste tc extract the said C.M.

"No.14014/20-90-Estt,. (D), Govt. of India
~Ministry of Personnel, Public Grievances
.and Pensicn (Department of Personnel and
Training) dated 9th December, 1993,

The undersigned is directed to, say that

the existing scheme of ccmpassicnate
appcintment under the Central Government

is contained in this Department?'s C.M.
No,14014/6/86-Estt, (D) dated the 30th June,
2 ' 11987 read wvith the (.M, dated 17th Feb.,,18€F€
22.9.92, 2¢€.9,92 and 25,1.93 {copy enclosed),
:The questicn whether the compz2ssicnsate
-appointment of near relaticns tantamounts

) to zppocintment cn the basis of descent and

! : is therefgre violative of Article 16(2)

1 ' 'of the Cohstitution, was recently considered
by the Supreme Ccurt, The Supreme Court in
its judgment dated 8th April, 18¢3, in the
-case of Auditor General of Indiz and others
'Vs, Shri 5. Ananta Rajeswara Rao hes held
,@s under:

eV frg,

PN
PACSULY
>

P N If the appointments are ccnfined

f’e: RN tc the son/daughter (r widow of the
X Y N\ 2 deceased government employee who
i }' died in harness and uvhc needs
A ) immediate appointment on corcunds of
tﬁqamjc ) immediate need of assistance in the
/J‘{ event of there being no other earning

/ member in the family tc supplement
; ;i%?ﬁff the loss of inccme from the breadwinner
- % to relieve the economic distress of the

R —




of the members of the family, it is
unexceptionahle, But in other cases,
it cannot be a rule to take advantage
of the memorandum to appoint the

. persons to these posts on the ground
of compassion, Accordingly, we allouw
the appeal in part and hold that the
appointment in para 1 of the memorandum
is upheld and that appointment on
compzssionate grounds to & scn, daughter
cr uidow to assist the family to relieve
economic distress by sudden demise in
harness of Govt. employee is valid, It
is not on the ground descent simplicitor,
but excepticnal circumstances for the
agrocund menticned, It should be
circumseribed with suitable mcdification
by an apprcpri-te amendment to the
memorandum limiting to relieve the
members of the decessed employee who
died in harness, from economic distress,
"In other respects Article 16(2) cleerly
attracted "

The implicaticns of the above observations/
directions of the Supreme Court on the existing
scheme of compassicnate appointment have been
examined in consultation oith the Ministry of
Ltau (Department of Legal Affairs)., It has been
decided to delete the provision in the existing
scheme providing for appointment on compassicnate
ground of near relative, 'In other words, no
near relative will henceforth be eligible for
appointment on compassionate ground and it is
only a widow or scn or daughter {or zdopted

son or adopted daughter) of a deceased
Government servant whc can be considered for
appointment cn compassionate grouncs. Houever,
if a GCovernment servant is retired on medical
_orounds under Rule 38 of Central Civil Services
(Pension) Rules, 1972, or corresponding
provisicn in the Central Civil Service Regulzticns,
before attaining the age of 55 years (57

years for Group 'O') and the Ministry/
Department ic satisfied that the family is in
oreat economic distress, his wife or scn or
daughter mey alsc be ccnsidered fer eppcintment
on cocmpassicnate arounds,

While considering & reguest for compzssicnete
appointment it may be kept in vieu that the
purpcse is to relieve the family members from
economic distress due to sudden demise in
harness of the Government Servant as observed
by the Supreme Court, S '

In case where any member of the family cf the
deceased is already dan employee &nd is not
supporting the other members of the family.cf
the deceased, extreme cauticn hss to be observed




' in ascertaining the economic distress
" of the memberg of the family of the deceased
co that the facility of appointment on
compassionate ground is not circumvented
# o and misused by making grounds that the members
o R of the family already empldyed is not
supporting the family. 1

i

The above decisions may plG@se be brought
to the notice of all ccncerned,"

6. | Since the exercise of discreticn as termed
regards making of &n zppointment on compassicnate
grounds, same has to‘meet catisfactorily vith the
requiremenf of the C.M, referred tc abpve, The
questicn is whether the admitted facts in this cese,
how do they in the ccntext unfurl themselves and
whether on the basis of the same it could be said
the refusal of appointment on compassicnate grcunds
was justified or not justified. Rs pointed out
by the Supreme Ccurt in the case of Auditor Generél
& Ors referred to supra, appointment on ccmpessicnate
grcuﬁds is made to relieve econcmic distress by the
sudden demise in harness of a government employee
js valid, but while that may be a circumstance
enabling the exercise of discreticn in the matter
Qg// of making such an appointment, the exercise thereof
is further ccntrolled or lirited by other circumstances
referred tc both in the (.M, and the decisioﬁ of the
Supreme ccurt referred to zbove. Their Lordships

have observed somebody does not become zutomztically

:‘wﬁﬁ is just not made on the orcund cf descent

eimplicitor but must cover or be justified by the
oo

v . .excepticnal circumstances referred to in the C.M.
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It méy also be noticéd that the‘appointment on
compassionate grounds is not stri¢t1y_éccording' ‘.
to the rules of recruitment, It is not always’ |
that the rules of recruitment can be vibléted
and an,appointmenf ﬁade—Eontrary to the rules of
recruitment, for infraction of rules . is not to be
tolerated aluays, It is all very well to Qéy that
an appoiptment oh compassionate ground must
necessafily be made with a compassicnate heart
2and nc other requirement should stend in the way
of dispensaticn of suchla larqgess, UWe are afraid
ve cannot submit to.such a view, In a more_recent
decisicn of the Supreme Court in the case cof LIC v,
Asha Ramadhandra ambekar (Mrs) and ancther - -
(1994) 2 scC 71g, the Bench consisting of Hon'ble
the Chief Justice of India and Hon'ble Justice
Shri Mohay their Lordships have spelt cut the
guidelines to be observed by courte and Tribunals
in dealing with the matter making it clear that
ve are not empouered to confer scme benediction
iméelled by s{?athetic'consideratidns. This is

what their Lordships said:

nof late, this Court is coming &Cross:

many cases in which appointment on
ccmpassionate ground is directed by

judieial authorities. Hence, we wculd

iike to lay doun the lzw in this regard,

The High Courts and the Administrative
Tribupals cennct confer benedicticn,impelled
by sympathetic ccneideraticn, No doubt
Shakespeare szid in 'Merchant of Venice's"

“WThe quality of mercy is d@t strein'd;
"It droppeth, as the gentle rain ‘
from heaveng

‘Upon the plzce beneath it is tuice bLQSSfé; ;3

1t blesseth him that nives, and him
that takes," C

ERE A
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These words will not apply to all
situations, Yeiling to instinct will
tend to ignore the cold logic of lau,
It should be remembered that "“lau is
the embodiment of 211 Wisdom". Justice
according to lawv is a principle as old
as the hills, The ccurts are to
administer law as they find it,"

At this juncture we mey usefully refer
to Martin Burn Ltd. v. Corporaticn &f
Calcutta, At page 535 of the Report
the follouwing observations are found:

"A result flowing from a stztutory
provision is never an evil, A
Court has no poues to ignore that
provision to relieve what it
considers a distress resulting from
its operation, A statute must of
course be given effect $o whether a
Court likes the result or not,"

The courts should endeavour to find out
whether a particular case in uwhich
sympathetic considerations are to be
veighred falls within the scope of lau.
Disregardful of lzuw, houvever, hard the
case may be, it should never be done,
In the very case itself, there are
regulations and instructicns which we
have extracted ahove, The court belou
has not even examined whether a case
fzlls wvithin the scoge f these statutory
previsions, <tlause of subeclause
(i11) of Instructicns makes it elear
that relaxaticn cculd be civen cnly
vhen none of the members of the family
is gainfully employed, Clausg 4 of

the circular dated January 20, 19€7,
interdicts such an appointment on
compassionate grounds, The appellant

~ Corporation W2ing a statutory ccrporzticn

is bound by the Life Insurance
Corporation Act as well a¢ the Statutory
Regulgtions and Instructipns, They
cannot be putaside and cempassicnate
appoimtment be ordered ®

‘e think this is not a case in_uhich

: ﬁappcintmsnt on compassicnate ground could
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of receiving a smzeable amount by vay of
terminal benefits anc the widow is 2lso in
receipt of a family pension vhich is bx ho
meangééubstantial. " It is said the other soh
is living auay from the Famil* and is not
assisting the family in any way, Ue have not
heard that the second applicent and the ,
applicant-1 are not living together, Ue think.
tﬁe tuc of them have not been left high and
dry and certéinly‘not in dire circumstances,
It cannct, thefefore, be urged thet to relieve
them from economic distress and diré peh@u\Ey,
acpointing the second applicant on compassionate
o TS ' ’
grounds uas npoeseaty, ' We may point put thet
the submiesicn that ccnsidefable part of the.
money received as terminesl benefits wes
applied tguérds discharging the loans contracted
for the treaiment of the deceased is uithéut |
any proof, If appears to be innouated_for the
purpose of this case, There is not a scrap. 
of paper tc establish that part of the c;Sééjuﬁ

B, In this connecticn attention is invited

tc the judgment of the Tribunal in C.A.Nc.977/93
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disposed of ‘on 18.4,94. Therein ve have saids .

e o ' "Be that as it may, as the rules for - v

' ‘ ' Compassionate stand are totally derogatory
R to‘recruitment’ryles, even so the rules

T  S2y that if the family is found to be in

: totally indigent circumstance and is in

| dire need of assistance, compzssionate

é appeintment should be made, But otheruise

{ there is no room for appointment on

; compassionate ground, :

§

. Ve think this is not a case in which it
t can be said that the family is in such
l
|

% “\—d{‘ AR
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dire circumstances 2s to call for extrs
succour by Providing employment on - -
Ccmpassionate grcounds to a member cf the
family, The Family having received over
Fe1 lakh =nd is alse getting & family

! pension and the applicant himself hzaving

i got 7,110,000 cut of the termiﬁal,benefitst
i , : ‘ .- he being about 25 years of éne it is preper
i - ' : . that he should find other mesns of livelihocd
’ C than simply bickering for gn appocintment on
Compassionate grcunds, The case of the

i applicant was considered by a High Powered

| Committee wvhich turned doun the request

. because the appljcantts Family was getting

! & pensicn of Re1298/- and had alse received

% terminzl benefits of more than Re1 lakh and.
. therefore found no case for grant cf an

, | appointment-to the applicant on compassicnate
' ground, At this cstage Shri Shetty for the
applicant says that we should direct the

‘ . respondents to reconsider the cese of the

g , Gr/f " applicant. for compassionate appcintment,
i - - - | That is s ma
|

tter for the respondents and
Y& cannot give any such direction and al}l
. that ve do is reject the submissicn of »
Shri Shetty, Hevever, 've have no chjection
‘ ' L if the depzrtment can somehow accommodate o
f g : - the anplicant in any post, But faijlure to gy
i _ : S . do so will not serve as = lever for furbher -
: o | epplication cn this score before this Tribu
' for relief, 'No. coste ¥ o L

This {decision reiterates the decision of the

| SR

Supr%me_Court injAudktor”Generalfs casSe and

the §.M. referred tc sbove. : A1l these decisions

|
!

ke it clear that lau is wholly agzinst the -

,Qcaﬁt.. Hence wé'hbld that'the Departmeht has

ito the proper ccncluéidn in déhyihg an

Fointment to applicant Ne.2 on Ccmpassicnate grocunds,
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In the light of the conclusions reached above,

this application stands finally disposed of with

]'>Horder as to costs, .

e Sd — =)

werr”

MEMBER (A) VICE CHAIRMAN

QG
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CENTRAL ARDMINISTRATIVE TRIBUNEL -
BANGALORE BENCH :

SECOND FLOOR
COMMERC IAL COMPLEX

IND IRPNAGER _
‘ ' _ BANGALORE-560038,
To - dsted: 28JUN1994
1. S8ri,Sanjeev Malhotra, 6+ M/s.Services Lau
k1l India Services Reporter,No,108,
Law Journz1, No,22, Sector-27-A,
Tagore Park,Near Model ' Chandigarh,

Town,Delhi-110009. : : . .
7. The Chief Editor,

2. M/s.kdministrative Tribunal Weekly Lsu Notes, .
Reporter,No.QD,Bhagat Singh . Khende False,Jodhpur,
Market,Neu Delhi-110001, Rejesthe n,

3. -The Editor,Administrative 8. The Dy,Secretary,
Tribunel Ceses,C/o.Eastern Indian Lew Academy,
Book Company,No,34,Lalbagh, Rajejipuram, :

. Lucknouw-226001, Lucknow-226017,
"9, The Manager,

Suamys Publisher(P)
Limited,Post Box No..

: ~ 4%, ' &, PRI ¢ S
bodwmia a0y, v 2468, No.,164,R,.K,Mutt

- Road,Reje Annemzlaipuram,
S¢ The Administrative Tribunals Madres-600028,

Judgements, No, 3857,

v Sandhya Mensions
Sector~3?nD,Chandigarh—160047. _ ( Y )

Sir, : : ,
- I em directed to foruard hereuith e copy sach of the

undermentioned Orders passed by & Bench of this Tribunal with
a request for pubbicetion in the journels, .
-APPL ICAT IONS NO, : DATE OF THE ORDER

. ® O0A-No 898 of 1993 WJS"D:}MM 94 :

—— By —

uz/ : - Yours faithfully,

($QSVU£D | o gza}gichuAv\xx{;_ N

DEPUTY REGISTRAR
jg;‘JUBICIAL BRENCH,

A\

Gm*



EENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH, BANGALORE

CRIGINAL APPLICATICN NO,RO8/93

DATED THIS DAY THE FIFTEENTH OF JUNE, 1994

MR. JUSTICE P.K. SHYAMSUNDAR VICE CHAIRMAN -

MR. T.V. RAMANAN MEMBLR (A)

T« MJFE. Krishtamma,
Wife of late M.k, Seshachalam,
Ma jor,
Residing at VYenkatasuamy,
Street, Miller Pet,
Bellary -~ 583101

2, Mr.M,R. Ashok,
S/o late M.R, Seshachalam,
Major,
Residing at Venkataswamy
Street, Miller Pet,
Bellary -~ 583 101 Applicants

( m/s Usha A, Patil - Advccate )
Ve
1. The Chief General Mansger,
Telecom, ‘
Karnataka Circle,

Banocalore - 560 009

The Telecom District Engineer, .
Bellery - 583 101 Respondents

N
.

( Shri M,V, Rao - Advocate )

ODRODER

MR. JUSTICE P,K, SHYAMSUNDAR, VICE CHAIRMAN

Heard,

n\*&
f2§§§ We admit this application and propose
AT :

\6»§ﬁspose it of cn its merits as follows, This

"
!
amﬁJEcaticn is made by the widou 2nd one of the

e

st
.t;;ysurviving sons of one Shri M,R, Seshachalam

V.



who was employed asa Line Inspector in the

Telecom Départment who it appears aied in harness,
The application says that he died on 7.5.92.
Thereafter, the second applicant herein made a
representetion to the Department for appointment

on compassionate grounds, His request for such

an appcintment has been turned down after due

ccnsideration by a High Pouwer Committee of the
Department vide Annexure A-1, Bgoth the mother
and son feeling aggrieved by the disinclination
displayed by the Department in acceding to the

second applicant's request for appointment on

.compassionate grounds have filed this applicaticn

in which they seek a direction being given to the
Department to anpoint the seccnd applicant

Shri Ashok in any suitable post cn compassionate
arcunds, having lost his father.,

3, The épblicatjcn is opposed by the
Department and the learned Standing Counsel

vhe abpears in support‘cf the Department's case
mzinteains that this is not one of those instances
in which an appointment on compassionaté‘grounds
coulcd be madé because the Famiiy of ‘the deceased
was not in any dire circumstances or in any
economic cistress which required to be relieved

at once by appointing somebody in piace of the
deceased emplbyee. It is pointed out that cne

of the sons of the‘deceaéed employee is in service
in the Telecom Deéartment itself anthhat apart
the wvidou has received terminal benefits :amounting
tc P,60,000/- and odd besides being in‘reéeipt'

of a femily pensicn of #,1,125/-. 1In those.




circumstances, it is urged that it is clear
" the family is not in need of anymfurther succour
certainly not any endqring eccnomic distress
requiring to be relieved by anpéinting
the secchd applicant Shri Ashok in the
Department on compassionate grounds. The
-learned Standing Ccunsel urges this application
be dismissed in toto,
4, . Per ccntra Shri Devendran appearing for
Mm/s Usha A, Patil, learnecd ccunsel for the
applicznt submits that the deceased emplcyee
having succumbed to the terminal»disease of mobth
cancer which invelved a longish treatment stretching
over a consicderable period entailing ccnsiderable
expenses being a fact no one disputes, it is
pointed out that most of the terminal benefits
received by the widow had tc be abplied touards
dischsrging loans taken for the treatment of the
deceased employee that in the end left her cnly
with @ small pittance., It is z18c urnped that the
elder son empleyed with the Teleccm Department
has left the family and is staying awayand that
he ccntributes ncthing for the family benefit and,
-therefore, the positicﬁ is as if’éhere is no
earning member in the family fqllbuing the death
of late Seshachalam, In these circumstances, it

R . S . - . ) . .
e e Tiis maintained that the second applicant does qualify
L7 T o NN :
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: (@R *\ appointment on compassionate grounds and that

ﬁal thereof is clearly unsustainable. 1In

F«
A o) . 7’;"‘ "}‘W{} r-' | ) ) . .
.Jﬁ}aﬁwfﬂﬂ“*' Jthis connection, learned counsel relied on the

'écision of the Supreme Court in the cazse of

Auditor General of India & Cre v, . Ananta




Rajeswara Rao (1994) 1 SCC 192, Therein it is

held?

M"Appointment on compassionate qround to a
son, daughter or widou to assist the
family to relieve economic distress by
sudden demicse in harness of novernment
employee is valid, It is not on the-
ground of descent simnliciter, but excepticnal
circumstance for the around menticned,
1t shculd be circumscribed with suitable
mocdificaticn by an apppoprizte amendment
to the Memorandum limited it to relieve
‘the members of the deceased emplcyee who
died in harness frcm eccncmic distress,
(P2ra 5)

But in other cases it cannot be = rule to
take advantage of the Memorandum to appuint
the persons to these posts on the ground

of compassion. The provisicn in the oM

that the appointment on ccmpassionate
grounds would not cnly be to.a son,

daughter or uidou butalso to a near relative
was vague O uncefined, All possible
eventualities have been enumerated to ‘
becocme a rule to avoid reqular recruitment.
These enumerated eventualities wculd be
breeding ground for misuse of appcintments
on compassicnate qrounds. articles 16(3) to
16(5) prcvided excepticns. Further excepticn
must be cn constituticnally valid and
permissible nrounds. The appcintment on
arcunds of descent clearly viclates Article
16(2) of the Constitution. Therefore, in
other respects the CM attracts art.16(2).%

5. Before.ue advért tc any pfecedent én the topic
ve sheuld in the first instance zscertzin the
facts in lssue. AUhile’there is no dispute that

the tuoc applicanis Smt,NR.SKristamma and Shri M.R.
Ashok are the wicou and scn of the deceased .employee
who died in harness, the questicn is whether the-
vacuum created by the death of Shri Seshachalam

is to be mendatorily filled up by appointing his

son Ashok, second applicant nerein in his place,

" of course to a suitable positicn SG that thé-Family;

gets the necessary succour tc meintain themselves

in the absence of the sole bresdwinner, An




appointment on ccmpassicnate grounds is nct something

to be done or not done at the discretion of the

appcinting authority, although undoubtedly Ae¥RIng, o~ i
the exercise of its discreticn, The entire field
is covered by qround rules framed in that behalf.
Under these rules the exercise of discretion is
not without any quidance and is clearly requlsted
by criteria and psrameters fcrmulsted fer that
purocse, Ue may, in this ccnnecticn, refer tc the
Gffice Memorandum which lays deown the ~rcund rules
in the matter cof appcintment cn compzssionate
orcunds, Ue find the coffice memorandum has been
inspired by the decisicn cf the Supreme Ccurt in

the tase of Auditor General & Crs referred tc atove,

We think it approprizte tc extract the szid (.M,

"No,14014/20-90-Estt,. (D), Govt. of India
Ministry of Personnel, Public Grievances
and Pensicn (Department of Personnel and
Training) dated 9th December, 19932,

The undersigned is directed tc say that

the existing scheme of ccmpassicnate
~appcintment under the Central Government

is contained in this Department's (.M.
Nc.,14014/6/86-Estt, (D) dated the 30th June,
18€7 read vith the (.M, dated 17th Feb,,19€E¢
27,9.92, 2€,9.92 end 25.1.93 (copy enclosed),
The guesticn uvhether the cocmpzssicnste
aopcintment of nezr relaticns tantamcunts

tc zppcintment con the basis of descent ‘and

is therefgore violative of Article 16(2)

of the Cohstituticn, was recently considered
by the Supreme Ccurt, The Supreme Court in }
ite judgment dated &th April, 198¢3, in the

case of Auditer General of Indiz and cthers

wmmm Mg, Shri G. Ananta Rajeswara Rac has held

“g\;r«gtfi? =] s:i{nd er s
N TN :
f 6 7 N7\ If the appointments are ccnfined
A (I N7 \gtc the scn/daughter «r uvidou of the

) ¢ ideceased government employee who
; j Jidied in harness and who needs
quﬁ?fﬁf?,ijfimmediate eponcintment cn arcunds of

~——t

S 4 immediate need of sssistance in the
4 event of there beino no other earning
" member in the family tc supplement
the loss of inccme frem the breaduinner

to relieve the econcmic cdistress of the




grounds under Rule 38 of Central Civil Services

of the members of the family, it is
unexceptionable, ‘But in other cases,

it cannot be a rule to take advantage "
of the memorandum to appoint the '
persons to these posts on the ground

of ccmpassion, Accordingly, we allou

the appeal in part and hold thet the
appointment in pazra 1 of the memorandum
is upheld and that appointment con
compzssionate grcunds to a8 scn, daughter
cer widou to assist the family to relieve
economic distress by sudden demise in
harness of Govt. employee is valid, It
is noct on the ground descent simplicitor,
but excepticnal circumstances for the
grcund menticned, It shculd be .
circumscribed vith suitable mcdification
by an apprcpri-te amendment to the
memorandum limiting tc relieve the
members of the decezsed employee who
died in harness, frem economic distress.
In other respects Article 16(2) clearly
attracted,®

The implicaticns of the above observations/
directions of the Supreme Court cn the existing
scheme of compassicnate appointment have been
examined in consultation . ith the Ministry of

Lau (Department of Legal Affairs). It has been
decided to delete the provision in the existing
scheme providing for aPpointment cn compassiocnate

ground of near relative, In cther words, no ¢

near relative will henceforth be eligible for .
aprointment on compassionate ground dnd it is
only & widow or scn or daughter {or zdopted

son or adopted daughter) of a deceased
Government servant who can be ccnsidered for
appointment cn compassionate grouncds. Houever,
if a Government servant is retired on medical

(Pension) Rules, 1872, or corresponding

provicsicn in the Central Civil Service Reguleticns,
before attaining the age of 55 years (57 S
years for. Group 'O') and the ministry/ . L
Department is satisfied that the family is in EE
great economic distress, his wife or-sgn or
daunhter mey alsc be considered for eppcintment
cn ccmpassicnate qrounds, :

While considering a regusst for compzssicnste
acpointment it may be kept in view that the
purpcse is tc relieve the family members from
econcmic distress due toc sudiden demise in
harness of the Government Servent as observed
by the Supreme Court, T

In case where any member of the family cf the:
deceased is already dn employee and is not
supporting the other members of the:family cf
the decezsed, extreme cauticn hes to he cobserved

3




in ascertaining the economic distress

of the memberg of the family of the deceased
so that the facility of appointment on
compassionate ground is not circumvented

and misused by making grounds that the members
of the family a2lready employed is not
supporting the family,

The above decisicne may please be brought
to the notice of all ccencerned,"

6o Since the exercise of discreticn as termed
regards making of an appocintment on compassionate
grcunds, same has to-meet.satisfacto;ily'uith the
requirement of the C.M, referred to above, The
questicn is whether the admitted facts in this cease,
hou do they in the ccntext unfurl themselves and
whether on the basis of the same it could be said
the refusal of appbintment on compassicnate grounds
was justified or not justified. As pointed out

by the Supreme Court in the case of Auditor Generél
4 Ors referred to supra, appointment on compessicnate
grocunds is mede te relieve economic distrese by the
sudden demise in harness of a government employee

is valid, but while that may be a circumstance
enabling the exercise of discreticn in the matter

of making such an appointment, the exercise thereof

is erther ¢gntrclled ot‘limited-by other circumstances

referred to both in the C.M, aﬁa the decision of the
Supréme cocurt referred te above. Their Lordships
hzve observed somebody does not become autometically
entitled to én appointment on compassionate grounds
it is just not made‘on the grcund of descent -
\é;iplicitcr but must cover or be justified by the

fepticnal circumstances referred to in the C.FM.
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' compassionate grounds is not strictlysccording " T

“to  £He rules of ‘pecruitment,: “It:is not

k2 P

‘that the rules

..and an appointméﬁf maaé contrary tofthe rules of

-rechRtment, for infraction of rules is;hct'to_bel
tolerated aluays, It is all véry well to say that
an appointment on compassionate ground must
necessarily be made uith a compassicnate heart

2nd nc other requirement should stend in the way

of dispensaticn of sueh a largess, We are afraid
we cannot submit to such @ view, In a more recent
decisicn of the Supreme Court in the case of LIC. v,
Asha Ramadhandra Ambekar (Mrs) and ancther -
(1994) 2 SCC 718, the‘Bench consisting of Hon'ble
the Chief Justice of India and Hont'ble Justice

Shri Mohay their Lordships have spelt out the
guidelines to be observed by courts and Tribunals
in dealing with the matter making it clear that

ve are not empowered to ccnfer scme benediction
iméelled by sf?athetiq‘cohsiderations. This ié

what their Lordships said:

nof late, this Court is coming across.

many cases in which appointment on
 compassicnate ground is directed by

judieisl authcrities. Hence, we wculd

like to lay doun the law in this regard,

The High Courts and the Administrative
Tribunels cannot,confer.benediction impelled
by sympathetic_ccnsideraticn. No deoubt ‘
Shakespeare seid in 'Merchant of Venice':

"The quality cf mercy is not stféin'd;
1t droppeth, as the gentle rain
from heaveng

Upon the plece benesth it is tuice bless'd;

It blesseth him that nives, and him
that takes,"

‘aluays, - P

tffet:uitméﬁtfcaaabégviolatedfm‘I‘»
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These words will not apply to all
situations, VYeiling to instinct will
tend to ignore the cold legic of law,
It should be remembered that "lauw is
the embodiment of all Wisdom"™, Justice
according to lau is a principle as old
as the hills, The ccurts are to
administer law as they find it,"

ARt this juncture we may usefully refer
to Martin Burn Ltd. v. Corporaticm cf
Calcutta, At page 535 of the Report
the following observaticns are found:

"A result flowing from a ststutory
provision is never an evil, A
Court has no power to ignoze thst
provision to relieve what it
considers a distress resulting from
its gperaticn, A statute must of
course be given effect to uvhether a
Court likes the result or not.,"

The courts should endeavour to find out

whether a particular case in uwhich

sympathetic considerations are to be
weighred falls within the scope of lay,
Disregardful cof lauw, however, hard the
case may be, it should never be done,

In the very case itself, there are
regulations and instructicns which we
have extracted above. The court belou
has not even examined yhether a case
falls within the scope of these statutory

~ provisions, Clause 2 of sub-clause

(iii) of Instructicns makes it clear
that relaxeticn cculd be fiven gnly

when none gf  the members of the family
is gsinfully employed, Clause 4 of

the circular dated Janusry 20, 19&7,
interdicts such am appeointment on
compassicnate grounds. The appellant
Corpgratien being a statutory cerporzticn
is bound by the Life Insurance L e
Corperation Act as well as the Statutofy
Regulations and Instructichs., They
cannct be putaside znd ctcompassicnate
appcintment be ordered,®

"nge think this is not & cacse in which

Bpgintment on ccmpassionate ground could

: . e e et e e 4 e e & e s e
e e —— o o o e o 4 o - :
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of receiving a spzeable amount by wvay of
terminal benefits anc the widow is also in
recéipt of a family pensiocn which is by no

. S N :
means ~substantial, It is said the other son
is living sway from the family and is not
assisting the family in any way, Ue have not
heard thst the'second applicent and the ,

applicant-1 are not living together, We think

the two of them have not been left high and

dry and certainly'not in dire circumstances,
It cannct, therefore, be urged thet to relieve
them from eccnomic distress and dire pehCuAEy,

arpcinting the second applicant on compassicnate

Uraotms P KV "r

‘ orounds uwas n ; We may point put,ibet
sp soesEaly, y

the submissicn that considerable part of the
money received as terminel benefits was
;Pplied-touards discharging Fhé loans ccntracted
%or the treatment of fhe decéaséd is uithcut

any proof, It ap;ears to be.innovated fo: the
pﬁrposé of this case, There-is not a sé?ép
of paper tc establish that part cof the;caSQ.

oy

6. In this ccnnecticn attenticn isviqpipgd

- tc the judgment of the Tribunal in C.A.Nc.§§7/g3ﬁﬁ;fﬁ
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disposed of on 18.4,94., Therein we have saids

‘. "Be that as it may, as the rules for

Compassionate stand are totally derogatory
to recruitment rules, even so the rules
Say that if the family is found to be in
totally indigent circumstance and is in
dire need of assistance, compassionate
appointment should be made, But ptheruise
there is no reoom for appointment on
compassicnate ground, '

We think this is not » case in which it
c€an be said that the family is in such
dire circumstances as to call for extra
Succour by providing employment on
Ccmpessicnate greunds te a member of the
family, The Femily having received gver
el lakh =nd is alsg getting a family
pensicn and the applicant himself hzving
qot 7,710,000 cut of the terminal benefits,
he being about 25 years of egne it is preoper
that he should find cther means of livelihocd
than simply bickering for 8n appointment on
compassionate greunds, The czse of the
applicant was considered by a High Pouered
Committee which turmed doun the reguest
because the applicantts family was getting
& pension of R,1298/~ and had alse received
terminal benefits of more than R,1 lgkh and
‘therefore found no case for grant of an
appointment to the applicant on compassicnate
grcounc, At this stage Shri Shetty for the
applicant says that we shculd direct the
responcents to reconsider the cese of the
G(/" ~applicant for compassionate appointment,

That is & matter for the respondents and
“€ cannot give any such direction and all
that we do is reject the submissicn of

. Shri Shetty, Hewever, we have no objecticn

! "~ if the depzartment can Somehow accommodate
the applicant in ény post, But failure to
do so will not serve as = lever for furbher
epplicaticn on this score b=fore this.Tribuynz1l -
for relief,  No cosig.t® S ' C

This decision reiterates the decision of the

upreme Court in Audktor General's case and

{ .M. referred tc above. A1} these decisicns
m&@p it cleasr that lau is wholly anesinst the -
Pflfcant, Hence we hold that the Department has

> to the proper cenclusion in defying an

ppocintment to gpplicant Nc.2 on Coempaseicnate arcunds,
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