APPLICATION NUMBER:

- CENTRAL ADMINISTRAT TVE TRIBINAL

APPLICANTS:

Sri.K.S.Nagaraga

Te.
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BANGALORE BENCH

¥ 8 o 4ue aun ate S o T

Second Floor,
Commercial Complex,
Indiranagar,
Bangalore-560 038,

Pated:i~ 30 MAR 1604

SLSDUNDENTS

v/s.  Sendor Supdt of RMS,BSD(ID),Bangalore &

Other.

Sri.V.V.Balan,Advocate,
No.75f,Muddappa Road Cross,
Maruthisevanagar,Bangalore-33.

The Asstt.Post Master General(Staff),
Karnataka Circle,Bangalore~560 OOl.

Sri.M.Vasudeva Rao,Addl.CBSC,
High Court Bldg,Bangalore-1.

Subject:~ Forwarding of copies of +the Orders passed by the
Central administrative Tribunal,Bangalcre.

Pleasz find enclosed herewith a copy of the ORDER/
STAY ORDER/INTERIM CRDER/, passed by this Tribunal in the above
mentioned application(s) on 21st March, 1994.

<
Y/ DEPUTY REGISTRAR 6)1
JUDIGIAL BRANCHES.
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P CENTRAL ADMINISTRATIVE TRIBUBAL
® BANGALORE BENCH: -$BANGALORE

ORIGINAL APPLICATION NO.1008/93

MONDAY, THE TWENTY FIRST DAY OF MARCH, 1994

Shri V,Ramakrishnan, - Member (A)

Shri A.N.Vujjanaradhya, Member (3J)

Shri K.S.Nagaraja,

Ex-ED M |

C/o Shri Satyanarayana Setty,

3808/3, 12th Cross,

Gayatri Nager,

Bangalore-560 021. eeohpplicant

Rdvocate by Shri V.V.Balan
Versus

The Senior Supdt,, RMS,
Bangalore Sorting Division (TD)
Bangalore-~560 026,

Head Record Officer,
Bangalore TD Sorting Division
Bangalore - 560 026 ++.Respondents

Advocate by Shri M,Vasudeva Rao, C¢G.S.C,

'Shri V,Ramakrishnan, Member (A)

We have heard Shri V}U,Balan for the applicaﬁt
and Shri M,Vasudeva Réo for the respondents. Shri |
Vasudeva Rao contends that the applicant has not

- exhausted the normal remedy of filing an appeal to

‘»;,fﬁig%he Appellatte Authority against the order of the

™ A%

S ,yvt;\\éXSCiplinary Authority dated 18,8.93 as at Annexure A5,
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we direct the applicant
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period of three months
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, with fo orders as to costs.
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8 Aon- A1
CENTRAL ADMINISTRATIVE TRIBUNAL . q((:)' !
BANGALORE BENCHs BANGALORE AN

DATED THIS THE. THIRD DAY OF AUGUST, 1993 ¢

e e e

Presents Hon'ble Shri S, Gurusanksren, Mamber(A)

Hon'bls Shri A,N. Vujjanaradhys, Member(d)

APPLICATION ND,403/1992

1. Smt, Leslamma DJacob
W/o. Jacob George
Section Supsrvisor
0/0 D,E, (Brdg. Planning)
Amenity Block, Bangalore-~1,

20 Smt A Uaha
Ssction Suparvisor
Mat,II Secdtion
0/0 G.M.R, YAOTR-I1), L
No.1 A, Platform Road
Swathi Coaplex
Seshadripuram
Bangalors-zo:

3. Shri M,A, Govinda Raju
o " Section Supsrvisor (Supervisory) - .
N  Trunks Admn., Buav-uara Cireleo << "

4, Shri R, Nagaraja Rao ' o S
Hajor, Sector Supsrvisor '
Commerpiel Section
0/0 Arsa Manager (South) . _
No.127/3, Bull Templs Road | 4
Bangalore~-19, g ,

S. Smt, Padma Balaramu ,
Section Supervisor (S) _ ,
AROTR -1, 0/0 Geperal Manager(R) L
Platform Road, Seshadripuram
Bangalore-20,

6 Smt. P.J. Geetha |

o Section Supsrvisor (Supervisory) . o
AtP, 1I-B (Leave) MGR&HQ o
0/0 General Manager ' . S
Telecom Dist, Bengalore-9, eee Adpplicants

( Shri M, Néreyanesuamy, ‘Advocats )

' Vs,

1. The Uhion of Indis
rep, by its Secretary.
Deptt. of Telecommunications .
Mipistry of Communications
Sanchar Bhavan, New Dslhi-110 001,

..u.‘ B .v (‘



~' -Bangalors Telscom Dis

2. The General Msnager

‘kict
Chembar of Commerce &Qﬁlding
' K.G. Road, Bungalore-§i,

' Karnateke telacom Cirg
Meruthi Complex
0//s Tribhuven Theatrg

' Gandhinagar, Bangalorﬂ

‘4, Smt, C. Padmavathi |

" Saction Supervisor (0)
0/0 Asstt, Engineer |
Ulsoor, OID South
Bangalore~-560 008,

S.Smt, Savithramma i

‘ Ssction Supervisor ((
0/0 Asstt, Engineer L
Jayanagar Cables {Sout

‘ R.V. Road, Bangalors!

' 6o Shri N,P, Chandrasskli
Section Supsrvisor ([
0/0 A.0.T.R, (R) \
Swathi Complex i
Bangaliore~560 021,

' 7. Shri N, Hutcheish J;
Section Supervisor
ﬂoﬂo Section,

| 0/0 General Manager ||
Telecom District !

‘ Bangalore~560 009.

8. Shri V.V. Raghavendri Raop
Section Supsrvisor ()

Bangalore-560 021, j

9, Shri B.M. Krishnaija
Section Supervisor (5)
0/0 Asstt, Enginesr})
Trunks Admn. 4

|10, Shei K, Abdul Jabbayl Khan
Section Supsrvisor Jﬁ)
0/0 Commercial Officsr

0/0 C.0., AMR, Suathi Bomplex
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11.

()

13.

14,

15,
16.
17.
18,

19,

Shri I, Sadesivan

Saction Supervisor (0)

0/0 Commercial Officer

New Lines

Cauvary Bhgvan, Bangslore-9,

Shri K.M. Ulhes Rao
Saection Supsrvisor (O0)
Vigilsnce Cell

8/0 Gensral Manager
Telecom District

KeGs Road, Basngalore-9,.

Shri Mohd, Samiullah
Section Supervisor (0)
0/0 Asstt, Engineer
Building Planning
Amenity Block

C.Mm.X,, Bangalore=-1,

Shri P,8. Jagmohan
Section Supsrvisor (0)
0/0 R.0.T.R.{(R)

Swathi{ Complex
Bangalore-21.

Shri 8. Narasimha Holla
Saction Supervisor (0)
0/0 Asstt. Enginesr
Trunks Admn, Basaveswara
Circle, Bangalore-1,-

Shri D, @nanda Kumar
Section Supervisor (0)
0/0 A, 0.T.(R)

Swathi Complex
Bangalore-21,

Shri M, Subramanian
Section Supsrvisor (0)
0/0 R.0.T.R.{C)
Mahavesr Complex

K.G. Road, Bangalore-9.

Shri K.M. Naziruddin
Section Supervisor (0)
Cash Section 0/0 General
Manager, Telecom District
K.G. Road, Bangalore-9.

Shri G, Pooswamy

Section Supdrvisor

0/0 ACTR (R)

Swathi Complex, Bangalore-21,

s
.




20, Smt. K, Vishalsksaf
Section Supervisof
0/0 Asstt, Engine)
Teleax, 0D-11,
46/E, Lalbagh Roag
Sudhamanagar,
Bangalore-27,

21, Smt, Indira Jayareman
Section Supervisé) (0)
General Section ||
Corporation Bank
S.C. Road
. Bangalore-9,

kuilding

Section &uperviso‘Laﬁ . %
ttion E

22, Shri C,S, Pandura?ga Vitta}

Works Acecounte Se
Telacom Building
Bangalore-560 001,

h
b
g

23, Smt, S. Vijayalakﬂmmi |
Section Supervisor|({0)
0/0 Asstt, Enginsei
Jayanagar 0D I
Jayanagar Telephane
Bangalore-11, '

Exchange

24, Shri N, Ethiraj || \
* Sgction SupervisorggD
Building Planning Sketion
Amenity Block
CMX Compound
Bangalore=1,

25, Smt, M,R, Malathi

Section Supervisor (i0)

| Shankarapuram
0/0 North

Shankarapyram Telephons Exchawe

Bangalore-19, | ‘

!

26, Smt, B,N, Nagarathantimma
Section Superviser (0) |
0/0 Asstt, Enginear ||
CRU, Yeshwantapura .
Bangalore~22,

27. Smt. Shatlaja Ramﬁch?%dran

| Section Superviser (05
C.S.C. Jayanager |
Jayanagar Shopping Cg
IV Block, Jayanagar, |
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28, Smt, Vijeya S, Murthy
Section Supervisor (0)
C.S5.C. Jsyanager
Jayanagar Shopping Complex
Jayanagar, Bangalore-11,

hri H. Nagerajan
Section Supsrvisor (0)
Welfare Section
0/0 General Manager
Telecom District

K.G. Road, Bangalore-9.

30. Sbri R,S. Murule
Section Supervisor (D)
Cable Planning Section
Amenity Block
CMX Compound
Bangalore-9,

31. sﬂto G. Prabhavathi
Section Supervisor (0)
Ulsocor, 0/D South~I
Ulscor Telephons Lxchange
Bangalore-560 008,

32, Smt, K, Sharada
Section Supervisor (0)
Jayanagar Telephons Exchange
(Indoor), Bangalore-i1,

33, Smt. K, Sharada
Section Supervisor (0)
Works Accounts Section
Telecom Building
Bangalore~560 001,

34, Smt. Shareda R, Bhatt
Section Supervisor (0)
Malleswaram 0/D West
15th Cross, Sampige Road
Bangal ore=~5S,

35. Smt. Suvarna Seshagiri
Section Supervisor (0)
Stronger Plg., Amenity Block
CMX Compound, Bsngalore-1,

eeveob/=
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™~ 36, 8hri G. Nagsraje Reg !
Section Supervisor (0) !

0/0 Rsstt, Engineer

Central Outdoor, CMX Bldg., |

Bangalore-1, ) .

37. Shri D. Muddajeh _) }

Saction Supervisor (0) i

0/0 AOTR(R) Swathi Complex,

Bangalore-21, .) : |

|

38, Smt, N.S5, Uma
Section Officer (0)
0/0 ACTR (R), | i
Swathi Complex )
Bangalore=21, y

Section Supervisor ((0)
AP 1II B-Section
0/0 General Manager
Talecom District
Bangalore=-9, ) 3

39. Shri N.K. Krishnapp% o

40, Shri S.N, Bhegavan, 1
Section Supervisori(ﬂ)
Recruitment Sectio
0/0 Gereral Manager
Telecom District 7

\ Baﬂgalore"g.

41, Mrs, K. KrishnauurJhy .
Section Supervisor (0) |
0/0 D.T.T.C 31th Cross |
Mallesweram, Banga#ore-B.

{ |
Section Supsrvisor. | (0) ;
0/0 c.0. {(Central)
Mahaveer Complex .
:B-go

420 smt. KeS. Prama

KeGe Road, Bangalo

43, Smt, Shanthakumari
Section Supervisor (0) ;
0/0 Asst, Enginesr
SHA-II, Shankarapurag
Telephone Exchangs |
Bangalore~19, ‘

1
e

44, Shri 7. Padmanabhapy
Section Supervisor {0)
Cash Section
0/0 Ggneral Manager
Telecom District |
KeGo. Road, Bangalore-9,




Tkl

as.

46,

47,

48,

49,

50.

51.

n?-

Shri B.V, Sreenivesa Rap
Saction Supervisor (0)
0/0 AOTR(R)

Swathi Complex
Bangalore-21,

Shri V.V, Chandabai
Section Supervisor (0)

0/0 AOTR(R) Swathi Complex
Bangalore-21,

Shri Dharmam Srinivasan
Section Supervisor (0)
Works Accounts Section
Telscom Bldg., Bangalore-1.

Shri S, Santhanam

0.A. TBP/0/0 C.0. (Central)
flahaveer Complex, K.G. Road
Bangalora-9,

Shri N.S. Halemani

0.A,, TBP, 0/0 the C.0.(C)
PMahaveer Complex

K.G. Road, Bangalors-9,

Shri M, Jagannathan

Section Supervisor (0)

Carrier and V.F,T. Instsllation
I1 Floor, Corporation Bank Bldg.,
S.C. Road, Bangalore-9,

Shri V,K. Pandurangan
Section Supsrvisor (0)
0/0 C.GeM.T,, 0.A. Circle
61, Cockbirn Road
Bangalore-51,

Shri P.V, Ramachandran
Section Supervisor ()

0/0 C.O., New Linss

Cauvery Bhavan, Bangalors-9,

Shri G.S. Krishnamurthy
Section Supervisor (0)

0/0 C.0, New Lines

Cauvery Bhavan, Bangalore-9,

Shri Mm.A, Raghavaiah

Section Supervisor (0)

M.M. Section, City Telephons
Exchange, Sampanfgiramnagar
B8angalore~560 027,



|

55, Smt, H.M, Sevithri

Section Supervisor (i)

C.R. Sectif
0/0 Genera;*MBnaqar
Telscom District

Bangalore-ffﬂ 009,

1

56,)8hri B, Prakesh Keyr
Section Su-grvisor (0

&

=¥
o

Works Accolhts Sectitn‘
Telecom Bldy., Bingallore-1,

%

s

57. Shr{ B, @:habonbien
Szoction Sufrvizer (o
0/0 C.0., New Lines
Cauvery &h%;an,
Bangalnramswt 009,

S8, Smt. V.R, RQjeshwati

Section Supgrvisor (0))

0/0 c.0., N%w Lines
Cauvery Bhayjan

Bangalorangw

59, Smt. H, ﬂadlhmma
Section Supékvisor (g
Mo, ssctiaﬁh City
Telephons Exchangs

Bangalore-27)

|

o

60. Shri S. K, N:&ayana Re
Ssction Supstvisor (0
0/0 C.R, 0. (q;;, fiahavag
KeGo ROad, Bingalore-?

!

61, Shri K, Srinfjvasan

0/0 Asstt, EMgineer,

Bldg,, Hangahars~9,
{

62, Smt, K, Kalavathy
‘Section Supea'iaot (o)
Ulsoor T@lap; ne Excha
Bangalore—SSGyDOBQ

4
63, Shri T, Gopal

Section Supsiyiser (0)
0/0 Gensral Rinager

Section Supelfvisor ([%

r Complex

Bntral
6/D Wast, K.0. ROad pg

t|0Pfice

hge {Indoor)

Telecom Distg;ct, Bang?loreug.

i
64, Shri M, Nara ﬁna
Ssction SuperMisor (0)

8/0 D.E. Coasgil Cable

Project

Bangalore~20.;ﬂ

28, 27th Cros}, BanashTTkari II Stage

&

T R R R U



63. Smt, Senthu Peters
’ Saction Supsrvisor (0)
" 0/0 0.E. Rursl
L o BV K Iyengar Road
Bangalors-9.

66, Shri H,M, Puttemadaiah
Section Supervisor (0)
0/0 D,E, Rural .
BVK Iysngsr Road, Bangaslore-9,

€7. Shri P.S, Bzlachandran
- Section Supervisor (0)
O/G Chief Genersl Manager (T)
0.A. Circle, Nobl,
Cozkburn Roed,
Bongalore-~51,

68, Shri Mohammed Hussain
+ : Section Supervisor(0) '
0/0 D.E., M.M, City Telephone
Exchenge, Sampangiramnagar
Bangalore~27,

69, Smt. K. Kanakavalli
Section Supervisor (0)
R&P 11, B, Section
0/0 General Manager
Telecom District, Bangalors-9,

70, Smt. G, Bhagirathy
Section Superviser (0)
e General Section, Corporation
' Bank Building, S.C. Road
Bangalore-9,

71. Smt, Nalini 6. lyengar
Section Supervisor {0)
0/0 AODOTQR‘ (C)
Mahaveer Complex
KeG. Rozd,
Bangalore=-S.

72, Shri C. Lekshminarayana Rao
Section Superviser (0)
0/0 D.M., S.T.S.R., Infantry Road
-4 Bangalore-560 001,

73, Shri N, Govindaraghavan

Section Supervisor (0)

Circle Telegraph Store Depot

Hagadi Road' Bangalore~23. ' ®ecscse RBSpDndEnta.

ri M.S. Pedmarajaiah, S.C,G.S5.C. for R-1 to R-3 &

M.S, Nagaraja, Advocate for R-9,11t015,20,24,25
35, 37, 48, 65 ) ’ P

This application having come up for Ordsrs before the

ibunal today, Hon'ble Shri S. Gurusankaran, Member(A), made the

followings
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le of Sesction Supsrvisors
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# Review (BCR schsme for short)
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=-TE-11(1) datad 16th October,
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void, {llegal and discrimi-

on of peay %f the contesting respencsnte

rnative directing the respendants

hﬁ case of ths applicants for
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zhaving eo-plltod 26 yasars of regular sorvico 1n the basic

SR in the
ST grade, This haarwaultod/eituation that the applicanta who
a £ were senior in Grade~II and were deing supervisory duties

tin Row ,are made to work in the aami{grado-ll without

supervisory duties, while their juntors who have completed

26‘yoars of service in the basic grade have been promoted to

Grade-I11 in ocalo fs 1600-2600. Thn epplicants had also prayed

ff. » ' for an interim order directing the Ret;to 3. to meintain status
quo in the mattsr of safoguarding'tho supervisory duties being
dischafged by the applicants éver and above the contesting
respondents during the pendency of the above application.

) Houove;, this interim relief wes not granted, Subsequently,
the applicante filed Civil Contempt Petiticn No. 53/1992
alltging;that the interest of ths petitioners in the C.P. uhich
stood protected during the pendency of this application as ‘
per orders dated 10,8,1992 came to be disturbed by the issue of
8 further order dated 14,10,1992, C.P. 53/1992 was rejected

et the admission stags itself vide order dated 28,10,1992,

3. We have hsard Shri M, Narayanaseamy for the
applicants, Shri M.S. Padmerajaish, lsarned Senior Central Government
Standing Counsel for the respondente 1 to 3 end Dr, M.S. Nageraje

for some of the impleaded respondente,

4, The first point made out by Shri Narayanaswemy
was that the recruitment rulee dsted 5.6.1979 (copy of
which was produced by the counsel for R=1 to 3) -ade.under the
) R provisoc to Article 309 of the Constitution provide for promotion
from Grade~II to Grade-II1 on the basis of the recommendetions
of the departmental promotion committee, He also pointed out that
) ‘4¢>”"—~ !a“\wprade-lll is a non-selnction post, Shri Narayanaswamy therefore,

N

RN ’sdbnitted that the BCR scheme)which has been intreduced throughan

admﬁnistrative circulsr cannot substituto the pnouiaions of the

kac uitment rules framed undsr proviso to Article 309 of the




Constitution, We ns“nd Shti Pa d-arajaiah to producs haPort

Us any orders which f

rules referred to & fha and he could not produce any such
. |

orders, It is by no fuull estoblished that administrative

‘ .
instructions cannot A;@ify the|iprovisions made in the

i
recruitment rules frai:d under provieo to Article 309 of the
Constitution and the |re

cruitment rules will prevail, As per

’ . |
the recruitment rulesithe appl"aqts’uho are sepior to R-4 to 73

in Grado-l;,have to baiconsido od 'first for promction to Grade-III
|

before the latter are)tensidersfl for such promotion. Thus, en

the material plsced hj*ora us ud dre normally bound to direct
3|

the respondsnts 1 to Wto stop 1hswiup1amentation of the BCR

L

scheme until the recruﬁtment rulﬂs are also modified accordingly

and the anamoliss uhic[’have bae brought out by ths applicants

are 8lso considered an | removed, ﬂowaver, we find from the

. circular dated 16.10,1990 that t:c‘ﬂnﬂ scheme has bsen introduced
|

due to ths staff uniens»pressing for acceptance of the demard

‘ : \

ﬂprouotloy scheme on complation of 26

&

1kasic graa<‘and the schemo is te
|

- Por & second time bound

“ years of service in ths

provide relief to a ver) large nuaber of staff stagnating without

|
@ sacond promotion even|gfter 26 years of service., In view of this,

i
respondents to stop the %nplament tion of the scheme till the
|

réecruitment ruyles ars mocified an ths anamolies that have arisen

we are not inclined to sirike down the BCR scheme or direct the

l

seized of this pesition %
8

due to the introduction g¢if the BCR|schems are considered and

removed, Howsver, wa ar [pained te soe thet R-1 to 3 ere not

sn aftsr nearly 2éyears after the

e e

introduction of the BCR heme and nvgn after more than & year of

filing this epplication 1 July, 1992. Some of the applicents
|
have also submitted repre Lntation dated 7,10.1991 followed by a

I
reminder dated 29,4, 1992 Lnnexure-a) pointing out the anamclies
that have arisen due to th introdufition of the BCR scheme, These

| 0ivee13/m
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roproaantationa have also not been dispossd off fully except

for the cuuucatow/n:?;‘r-alav-rm (Part-I) dated 30,11,992

by uhich the nniority of the appucanto and othor ahnarly

aituatod officials promoted egainst 1/3 quota has been

protectod 1n‘8tado-lx.> It has also been pointed out in this

order that such a provision .1-0 alreedy available in pare 22(b) , |
(111) of the Bre Time Bound Promtion (0TBP for short) scheme

introduced under letter dated 17.12.193,

5. The next point urged by the learned counsel

for the applicant is the alternative relief prayed for by the
applicants, that is, to direct the reepondente 1 to 3 to consider
the case of the epplicants for extending to them also iho

higher scale of pay of R 1600-2660 with sffact from the

respective dates their juniors were extended the said scsle

of pay with all consequential benefits including arrears of pay,
;oniority etc., He drew our attention to the OTEP scheme
introduced under lstter dated 17,12,1983 (Annexure-D), Ae per
the clarifications issued under para 22 (b) (114) of the abovs
letter promotion to the LSG 1/3w on the basis of the departmental
examination will be abolished on introduction of the schame,
However, vacancies falling under LSG 1/3rd quota upte 31.12.1982
will be filled in accordance with the instructions., It was further
clerified that the 1nttoductio§;8chane will not effect officials,
who have already been promotesd on reguler basis from ths basic
grades to the next higher grades before 30,11,1983 under the

existing rules and they will rank sn=block ssnior to the offic:lalsj

who ere placed in the next higher scale in pursuance of the

new scheme, Shri Nerayanaswamy pointed out that in the BGR



thet R=1 to 3 have si
reply and hae clarifisd in thﬁ
(supre), that the ofwucials, J
already promoted to ‘
quote of LSG will ra}k ssnior |

[
scale of Rs 1400—2300‘

for in psre 22(b)(ii

seme letter that while such of

sven if their junior:
il
Rs 1600=-2660, that is! from Gré

of service)w;ll be o-iglble fo

Rs 2000=3200 baced on

contended that the BCR scheme |

|
ated, as!Llraady indicsted in their A
ir letter dated 30,11,1992
Lke the applicants ywho are
the pay aépu of Rs 1400-2300 in the 1/3rd
to those who are placed in the
under th% OTBP scheme as alreedy provided
). R-1 &o 3 have also clarified in the
!Ficiale will retain the seniority
have be%% placed in ths pay scele of
de-I1I11 on completion of 26 years \
‘r premotion to Grade-IV in scale
}the 38niérity as stated above, He, therefore,
; Iis artitrary, illegal and viclative

of Articles 14 8 16 ©f the Co+stitution in that the applicanta;

I
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who are seniorpare nﬂt be ing ﬁlaced in the higher scale of

|

|
P~ 1600-2600, that isJ Grade-1

6o Shri Padmaraj;iah subm

I, above their erstwhile juniors,

qt.ted thet the officials like the present

applicsnts did not question tﬁp valicity of the OTBP scheme

i
|
since their p091t10ni
[
N
I

challenging the BCR [8cheme,

ies bassd on length o service |

He strengly argued that seniof

I
|
are 2 entirely diFFaJ nt matt¢

not completed 26 yea‘s of sery
|

we re sa*gguarded. However, they are now

promoticn
further argued that the BCR/scheme

end nct under any guota or percentage,
ity and eligitility for promotion
rs and since the applicants have

ice, they are not eligible tc be

placed in Grade-III.ﬁ Or, M.SH Nagaraja, appearing for some of

1‘ |
the private respondents argue¢

| .
evolved in congsultatlion with

Hl
0

to a8 very lsrge numbér of sta

@ second promotion eyen after

g ———— P

the applicants who form a sma

that since the BCR scheme has been
he staff unions for giving benefits

f who have been stagnating without

4 of
26 ysers/service, the officisle like

1 minority and who are not getting the

bers fit of the HCR s;heme can
{ |
| |

ot challenge the validity of the scheme,
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P, Or. Nagareja contended thet in eny soah schems, only‘the
interest of the majority of the staff can be protected and the
interest of a few may be affectsd, Ue are not impressed with
the arguments of the respondents, We are awars that in the casg
of R, Prabhadevi Vs. Union of India reported in AIR 1988 SC 902,
the Supreme Court have held that the seniority in & perticulsr
cedre does not entitle 8.public servant for promotion to higher
post unless he fulfille eligibility conditions prescribed by
the relevant rules, They have also stated that seniprity will be
relevant only among persons eligible and seniority cannct be
substituted for eligibility nor it can override in the mattsr of
promotiocn to the next higher post, However, this decision will
not come. to the hslp of the respondents in the present case since
we have already held that the recruitment rules have not been amended
and the recruitment rules do not provide for the eligibility

of
condition of 26 ysars/service in the basic grade for promotion

from Grade-II to Grade-1I1. Similarly, Dr. Nagaraja's submission
that in any such scheme a few individuals may be affected cannot be
appreciated since under the BCR scheme, the officials like the

applicants are geprived of the right for promotion to Grade-111 based

on their seniority in Grade-1I as per the existing rules,which havs

not yst been amended, As pointed out by Shri Narayanaswamy, the
anamolybs erisen due to the fact that the BCR scheme has not provided
for any relief to the officials like the applicants]who are seniors

in Grade-1I, We are of the view that since the scheme is mainly meant

to provide the relief of giuingféecond premotion after 2€ ysare of
service, the samll number of staff who have already betw officiating

in Grade-II for a large number of years be fors the contesting respondents

. were promcted to that grade, can alsc be given the relief by

|
§¢onsidering their cases for promotion to Grade-I11I as per their

000016/-
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|

completed 26 years of sirvice in‘the basic grads or not. A
1

To this extent the BCRfscheme as“anvlsaged without any

ng recruiwment rules is artitrary,

!

amendmant to the existi
f Article

illegal and vioclative + 14 & 16 of the Constitution,

' J

7. Or, Nagara 2 also bﬂ&ught to our attention

the judgement of the win01pal Q#nch of this Tribunel in the

cass of Smt. Santosh K‘pur & Utﬁﬁrs Vs, Union of India & Ors.

(0.A,1455/1991) deczdai on 7@7.1b92. However, we find that

in tharébplication is with regard to ;
! H 4 \
the filling up of 10% [of the puéks in scale Rs 1600~2660, which are

the question cansideref

placed in 2000-3200 der the ﬁCR scheme, whereas the question

applicaqion is regarding promotion
I
Ie 1400-2800 to Grade~III in scals
(I
that casaHuhile directing that the promotion

involved in the presen:
from Grade-II in scale
Rs 1600-2660, Even in
to 10% of postsin scaI: Rs 2OOG-HZOG would have to be based on
seniority in besic eadres subje#t to fulfillment of other

\

conditions in the BCR schema tﬁe respondsnte were given discrstion

i

to consider the promo gon of thq employzes who may be ssnior
i
to the applicants in ﬁat casse #n scale s 1600=-2660 and who may
have already been giv P tha 8c4#e of ks 2000-3200, intsad of bsing
revarted by suitable %justmen#% in the number of posts by upgradation
a8s necessary, The Funh judgamdﬁt in that cass hes not besn
i [

producsd before us, %urther, 4? cbserve that the other important

: g
questions raisaed in this applidation like modification to the 9

\ |
recruitment rules through admiTFstrative instructions and promotion

from scale R 1400=2300 to ks 16Qb—2660 have not besn considered

!

in that casa, nenue,}the dec1410n in Santosh Kapur's case cannot

I
I
8. On the ot Er hand, #hri Narayanaswamy drew our

jement of Hhe Supreme Court in the case of

!

l
1

ceeel1? /=
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Or. S.Mm. Ilyas Vs, ICAR reported in 1993 (1) SLR(sC)s0.
In thet cese the applicantaiuho were ssnior in the grade

Yoty
of S~II and S-III scientists were‘given the higher pay

)
8cale as per the impugned notification’Since they had not
completed the required length of ssrvice in ARS, Shri
Nayaysnaswamy srgued that the ratio laid down by the Supreme
/

Court in llyas{case wil) Squarely apply to the pressnt case,
We observe that in para=-6 of the judgement in Ilyes's case
the Supreme Court haf observed as unders

"Para~-6: We have considered the srguments

advanced by the learned counsel for both the

parties and have thoroughly perused the

records, It is no doubt correct that while

introducing the nsw scheme of pay scales and

fixing new grades of posts, some of the incumbents

have to putto less advantageous position than

others,but at the same time, the granting of

new pay scales cannot be allowed to act arbitrarily

and cannot create a situstion in which the juniors
m3ay become senior or vice verss", '

In the present cese also ths applicants)who are seniorf in
Grade~1I and wers deing supervisory duties;are allowsd to
continue in Grade-II, while their juniors have been promoted

- to Grade~III as a resylt of their hav;:gAZ years of servics
in the basic grade and have also besn given eupervisory duties
while withdrawing the supervisory duties from the applicents.
At ths same time, ws observe that in Ilyaégcase the admitted
position was that such posts of S~II and S~II1I were alsp filled
by direct recruitment from public as well as by merit-cum~seniority
from amongst the members of the ARS, 1In the presant cass,
even though there was no diréct recruitment to Grade-II,the
officials 1ike the applicants were promoted to that grade even
before the introduction of the OTBP scheme against 1/3 rd merit
guotea, Thus, the applicants have becoms senior by establishing
their merit and have been doing supervisery duties also. Thus,

the introduction of the new schems of promotion after 26 ysars of

}/  eellt8/-
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in the besic grade|cennot bs allowed to act erbitrerily

and create the aituation i nl/lwhich the seniors will be in :)
| .

lower scsle, while| their jufiors will be placed in the

‘r
l(

higher scale and will also Ho supervisory duties of their

.
. i
seniors., In our oLinion, this is an unacceptable position
u |
and the BCR scheml%has been | introduced erbitrarily without

verse effects on officials like
larification dated 30.11,1892

: iﬁgs out thies ano.meloue position

very cleerly, T rified that the officiels like

the applicants prgmoted to [Grade-I1 against 1/3rd quota \

will continue to ﬁank senior to those who ere promoted to

n w

ip schems.| Houwever, overlooking such seniority

¥ bk
the BCR scheme gwnts promotion to gwek junior officials
promoted under the

|

0T8P schme solely on the basigof having
completed 26 yearg of ssrvi

~e in the basic grads without
modifying the statutory regruitment rules, lie do not find any
justification at (g1l in sugh senior officials also not be ing L

promoted to Grade|III as pefr the senjiority, while grenting the
i i

promotion tc othe%s bssed on their length of service.
|
i ‘

Il

9, Further, pira~3 of 1ptter dated 30,11.1992 reads as
unders :
"pars-33 Sutth officialls will retain their senicrity

even if thair junioré haed been placed in the p&y
scale of Rs|1600~-2660) that is, Grade~III1 on
completion|of 26 years of service. It is further
r‘at the pfiomotion of such officials to
Grade IV, that is in|[{the pay scele of Rs 2000-~3200
will salso B governed by their senicrity as steted
above,™

nderstangd the reel purport of the above

clarification. v

|
I
i the senfiior cfficials?who had been promoted
to grade=II in t b 1/3 rd merit quote jare to be denied premotion

to grade~II1 dus Lo the fagt that they have not completed 26 years

of service in the)

i to GradewIV in scale R 2000=3200 based on

basic gréde, it is not clesr as to how they
could be promote

their senicrity

EERSE i
' 5
s ’
s L |
o

Ll

A

N

n Grade-IH7Mhen they have not been even promcted

...O'19"/'~. .
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to Grade-III in the first instance. If the clarification E;%E%i§
maans that tﬁe promotion to Grads-III is bassd on length |
of ssrvice, but promotion to Grade~IV is bassed on senjority

in Grade~II, the position has not been made very clear and

further this will lead to an aﬁomalous situation. 1In this

connection, Or, M.S. Nagarajes hed already drawn our attention

to the decision of the Principal Bench of this Tribunal in

0.A. 1455/1991 decided on 7.7.1992, wherein the Tribunal hes

held that the promotion to 10% posts in scale Rs 2000-3200 would

have to be based on seniority in basic ecadre subject to

fulfillment of other conditions in the BCR scheme. The clarifi-

cation dated 30,11.1992 has been issued after the Principal

Banch had delivered the judgement dated 7,7.1992 in 0.A.1455/1991

and still it does not meke any rafersnce to the same. Howsver,

we are not going further into this question regarding promotion

to Grade-IV as this question has not been reised before us,

Howsver, we Qould commend to the respondants to look into this

8spect also and take appropriate action as deemed fit,

10. Finally, Shri Padmarajaiah praysd that the
respondante may be directed to look into this anomoly and takse
suitable action to remove the same. In our opinion, this would

not be proper since more than 2% years have been passed aftsr

the introduction of the BCR scheme vide order dated 16.10.1990

and inspite of the repressntations dated 7.10.1991 end 29,4,1992
and the filing of this application more than e year back, ths
respondents havs not come forward before us suggesting any staps to

remove these anomalies,

11, In the light of the above, we allow this

application with the following directions to respondents 1 to 3:

(1)  In implementing the BCR scheme, the casa

of the applicants who are senior in
. Grade-I1, by virtue of thsir promotion

}'/ ' ’ : ....20/—




against 1/3rg merit quota, compared to
the other offi Q;Rvd to 73 promoted
to Grade-1I1 [ﬁder 0TBP (scheme, should be
considered féb promotign to Grade-III in
scale fs ‘IGI)O-I-,!1 ' ®ir turn as par

8r their arstwhile

|
their seniority, whene
; c%nsidered for

juniors in Gn?de-ll ar
promotion to lrade-III by virtus of their
Jed 26 ysars of servica4in the
$1thout i
plating
years of serv”Le in the
other conditigLs of BCR||s
length of seru@ce will howsver, be applicable

uhile»conside‘ing their prfmotion to Grads-~III,

having comple

isting on the
minimum prescribed

bjsic grade. All
c

basic grade,

—

applicants co

heme except the

(i) Conssquently, |in case the applicants are found

suitable for siich promotiion, they shall be
promoted to Grlbjda-III uﬂth‘af‘f‘ect from the date
their erstwhilq juniors
Grade~II to Gréfg

bene fits 1ncluaing seni

vera promoted from

de~IIT with all conseguential

——— e r—

rity and arrears ¢f
such dates, They should

~

pay and alluwan%es from
also bs put on superviseoly duties depanding on
their saniority

(i£1) The BCR schems {Bhould be||modified suitably to

protect the intgrest of jhe‘nfficials like the
applicants for their promption from Gr,II to 6r,I11I,

—T——

(iv) The above direc
period of 4 mon

i
!
)
|
|

dons shajl be complied within a

o —

hs from the date of receipt of

|

A
f& a copy of this

/' (v) 1n the conspectl and cirgumstances of the case

\;.M~,J;>S i the request of the applicjnts for grant of

\\\{;;;:;ffééf interest on the & payment as dus and

cost of application is rejpctad,

TRUE COPY |

11, v The application is disposed of accordingly,

G-~ @ ||

' T~ or - ! ° vd il L
(otat sy o (Aske VIIANARADHYA) | (5. supusawictal)
THTIAL ADPYMICTRATIVE T MEMBER(R)

ETCH RS MU SESN MEMBER(J)




