
- 	 2ENTALDMiNIsTRT1vP TR1BU'AL 

BANGALaE BENCH 

Second Floor, 
Commercial Complex, 
Indiranagar, 
Banqalore-560 038. 

Dated:- 
3OMAR94 

APPL1CATIQ NUMBER: ___ 1006 of 1993.  

APPLICANTS: 	 IPNDF.NTS: 

Sri.K.S.Nagaraa 	V/Se 	Senthor Supdt of RMS,BSD(TD),Bangalore & 
To. 	 Other. 

Sri.V.V.Balan,Advocate, 
No.75,Muddappa Road Cross, 
Maruthisevan agar, Bang alore-33. 

The Asstt.Post Master Generl(Staff), 
Karnataka Gircle,Bangalore-560 001. 

Sri.M.Vasudeva Rao,Addl.CGSC, 
High Court Bldg, Bang alore-1. 

Subject:- Forwarding of copies of the Orders passed by the 
Central administrative Tribunal,Bangalcre. 

Please find enclosed herewith a copy of the DER/ 

STAY DER/'4TERIM ORDER', passed by this Tribunal in the above 
mentioned application(s) on 	21st March,1994. 

4L 	 DERJTY REGISTRAR1 
JLE) IC IAL BRANCHES. 
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CENTRAL ADMINISTRATIVE TRIBUNAL 
BANGALORE BENCH: 	,:BANGALORE 

ORIGINAL APPLICATION NO.1008/93 

MONDAY, THE TWENTY FIRST DAY OF MARCH, 1994 

Shri V.Rarnakrishnan, 

Shri. A.N.Vujjanaradhya, 

Shri K.S.Nagaraja, 
E x - ED M P1 
C/o Shri Satyanarayana Setty, 
3808/3, 12th Cross, 
Gayatri Nagar, 
Bangalore-560 021. 

Advocate by Shri V.\J.Balan 

Versus 

The Senior Supdt.., RMS, 
Bangalore Sorting D1v1sj0 (TD) 
Bangalore-560 026. 

Head Record Officer, 
Bangalore TD Sorting Division 
Bangalore - 560 026 

Member (P.) 

Member (i) 

.Applicant 

.Respondents 

Advocate by Shri Il.Vasudeva Rao, C.G.5.C. 

ORD ER 

Shri V.Ramakrishnan, 	Member (A) 

e have heard Shri V.V.Balan for the applicant 

and Shri. N.Vasudeva Rao for the respondents, Shri 

Vasudeva Rao contends that the applicant has not 

exhausted the normal remedy of Piling an appeal to 

-L he Appellatte Authority against the order of the 

01  sciplinary Authority dated 18.8.93 as at Annexure A5 

) 

'N 	•' 
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He further submits :hat the applicant should be 

directed to file suh an ap eal and the same will 

be disposed of on mrits by the department, by condo—

ning the delay, if ny. Sh jBalan agrees to this 

S 

suggestion. 

In view of te abov 	we direct the applicant 

to file an appeal aainst tbe  impugned order dated 

18.3.93 as at Annex re A5 	fore 31.3.94 and if he files 

such an appeal, the, same should be disposed of by the 

department on merit within 3 period of three months 

thereafter. 

With the ab,eobsevtion, we dispose of the 

application finall , with '  orders as to costs. 

5d' 
(A.N.vuJkA NRADHYA 	 (v.RAP1KRISHNAN) 

1E1ER (3) 	 I 	 (IENBER (A) 

Gaj a 

0 
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4. 	 BANAL0RE 8ENCHsBANCALORE 

DATED THIS TH(.THIRD DAY or AUGt.5T 9  1993 

	

I 	 Prsasnti 	Shri S. Gurusankeran, Mamber(A) 

Hon'ble Shri A.N. Vujjanaredhys, Mambsr(J) 

APPLICATION NO.403/1992 

Smt, Ls.lamme Jecob 
w/o. Jacob G.ogs 
Section Supervisor 
0/0 D.C. (Bldg. Planning) 
Amenity Block, Bangalore-1. 

Smt. A. Usha 
Section SIpervisor 
Mat.II Sedion 
0/0G.M.R. (AOTR—II), 
No.1 A. Platform Road 
Swethi Complex 
See hadripurem 
Bangalore-20. 

3. Shri 'A. Govinda Reju 
Section Supervisor (Supervisory) ... 
Trunks Admn., Beseveevara Circle 
Barigelor.-1, 

1- 

Shri R. Negaraja Reo 
Major, Sector Supervisor 
Commercial Section 
0/0 Area Manager (South) 
No.127/3, Bull Temple Road 
Bangalore-19. 

Set. Padma Balaramu 
Section Supervisor (s) 
AOTR —I, 0/0 General Manager(R) 
Platform Road, Seshadripuram 
Bangalore-20. 

6a Set. P.J. Geetha 
Section Supervisor (Supervisory) 
A&P, 11-8 (Leave) MGR&HO 
0/0 General Manager 
Telecom Diet. Bangalor.-9. 	 ... £pplicants 

( Shri . Nareyanaswamy, Advocate) 

Vs, 

1. The ionof India 
rep, by it. Secr.tary 
Osptt. of Tel.communications 
Niietry of Communications 
Sanchar Bhavan, New Delhi—lID 001. 



- 	

- 

2. Their General Mtinager 
Bangelore Telecom Die ict 
Chamber of Commerce E Llding 
K.G. Road, Bnga1ore— 

'3. The Chie? General Man get 
Karnataka telecom Cit de 
Maruthi Complex 
0/,': Tribhuvan Theatr 

'I 	Gandhinagar, Bangalor —9, 

4. Smt, C. Padmavathj 
Section Supervisor ( 
0/0 A8stt, Engineer 
LJleoor, DID South 

'I 	Bangalore-560 008. 	
/ 

5.Smt, Savjthramma 
Section Supervisor ( 
0/0 Asstt. Engineer 
Jayenagar Cables (So h) 
R.V. Road, Bangalore 

Shri N.P. ChandraBek arajah 
Section Supervisor ( ) 
c/c A. o.r.R. (R) 
Swat hi Complex 
Bangalore-560 021, 

Shri N. Hutchaj.sh  
Section Supervisor 
A.M. Section, 
0/0 General Manager 
Telecom District 
Bangalore-560 009, 

B. Shri. V.V. Raghavend 	Rao 
Section Supervisor (ii) 
0/0 CO., AMR Swath Uomp'lsx 
Bangalore-560 021. 

9. Shri B.M. Xrishnaial 
Section Supervisor 
0/0 Aastt. Engineer 
Trunks. Admn, 
Basaveshwara Circle 
Bangalore-560 001, 

10, Shri K. Abdul Jabba Khan 
Section Supervisor JO) 
0/0 Commercial Of?i 
New Lines, Cauurery haven 
Bangalore-560 009, 

L. 

"I 



11. Shri I. Sadeivsn 
Section Supervisor (c) 
o/o Commercial Officer 
New Lines 
Cauvery Bhnvan, Bangalore-9. 

0"- 
()Shri x.m. umes Rao 

Section Supervisor (0) 
Vigilence Cell 
/o General Manager 

Telecom District 
K.G. Road, Bangalore-9. 

Shri Mohd. Samiullah 
Section Supervisor (c) 
0/0 Asstt. Engineer 
Building Planning 
Amenity Block 
C.M.X., Bangalore-1. 

Shri P.8. )agmohan 
Section Supervisor (0) 
0/0 A.O.T.R.(R) 
Swathj Complex 
Bang a loro-21. 

Shri S. Narasimha Halls 
Section Supervisor (a) 
0/0 Aestt. Engineer 
Trunks Admn. Basavaawara 
Circle, Bangalore-1. 

Shri 0. Inanda Kumar 
Section Supervisor  (a) 
0/0 A.0.T.(R) 
Swathi Complex 
Bang alore-21. 

Shri N. Subrarnanian 
Section Supervisor (c) 
0/0 A.O.T.R.(C) 
Mahaveer Complex 
K.G. Road, Bangalore-9. 

(18.)Shrj K.M. Nazjruddin 
"-' Section Supervisor (a) 

Cash Section 0/0 General 
Manager, Telecom District 
K.G. Road, Bangalore-9. 

19, Shri G. Pooewamy 
Section uparvisor 
0/0 AOTR (R) 
Swathi Complex, Bangalore-21. 
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20. Smt. X. Viehmlek amma 
Section Superj 0 	C 
0/0 Rsst, EngineHr  
lelex, CD—Il, 
46/C, Lalbagh Roa 
Sudhamanagar, 
Sangalore_7, 

21, Smt, Indira Jaya man 
Section Supervis 	(0) 
Generaj Section 
Corporation (sank ,ui1din 
S.C. Road 
Bangalore..g, 

22. Shri C.S. Panduraga Vitt 
Section 8upervja0  
Works Account8 Se 
Telecom Building 
Bangalore_550 001. 

23, Smt, S. Vijayelaks mi 
Section SUPer,1eOZ (a) 
0/0 Aaat, Engjna 
Jayanagar CD 
Jayanagar Telepholl txchar 
Bangalore..1 1. 

24. Shri N. Ethiraj 	H 
SOction Suparvtsor( 
Building Planningctio,, 
Amenity Block 
CfIX Compound 
Bangalore.1, 

25. Smt, M.R. I9alathj 
Section Supervisor 0) 
Shankarapuram 
0/0 North 
Shankarapuram  ide ph ne Excl 
Bangajoe..g, 	Ht 

26. Smt. B.N. Nagaratha 1 r 
Section SupsrlJj5or i) 
0/0 A8Stt. Engineer 
CRbI, Yeshantapuira 
8anga or .. ,  

27. Smt, Shailaja Ramachac 
Section Supervjs0r () 
C.S.C. Jayanagar 	

I Jayanagar Shopping Cop 
IV Block, ayanagar, a loreilJ 



28. Smt. tlijeya S. Murthy 
Section Supervisor (o) 
C.S.C. Jeyanager 
Jeyenegar Shopping Complex 
Jayenagar, Bangolore—Il. 

29. hri H. Nagerejen 
Section Supervisor (a) 
elrare Section 
0/0 General Manager 
Telecom District 
K.G. Road, Bangalore-9. 

Sbri R.S. Murule 
Section Supervisor (0) 
Cable Planning Section 
Amenity Block 
CMX Compound 
Bangalore-9. 

Set, C. Prabhavathj 
Section Supervisor (0) 
Ul300r, 0/0 South—I 
Ulsoor Telephone kxchange 
Bangalore560 008, 

32, Smt, K. Sharada 
Section Supervisor (0) 
Jayanagar Telephone Exchange 
(Indoor), Bangaloro-li, 

Smt. K. Sharada 
Section Supervisor (a) 
Works Accounts Section 
lelecom Building 
Bangalore-560 001, 

Smt. Shareda R. Bhatt 
Section Supervisor (0) 
Malleewaram 0/0 ttst 
15th Cross,Sampige Road 
Bengal ore-55. 

Smt. Suvarna Seshagiri 
Section Supervisor (a) 
Stronger Pig., Amenity Block 
CMX Compound, B9ngaloxe-1, 

.. .. . 6/— 



6 	H 

36. Shri C. Nagereja Re 	 H 
Section Supervisor o) 	H 
0/0 Aastt. Engineer 
Centrel Outdoor, C 	Bldg., 
Banglora-1. 

37, Shri 0. Nuddaish 	 H 
Section Supervisor O) 
0/0 AOTR(R) Swethi omplex, 
Bangalore-21. 

3R. Smt N.S. Ume 
Section orficer (c) 
c/c AOTR (R), 
Swathi Complex 
B.3ngalore-21. 	

H 

Shri N.K. Krishnapa 
Section Supervisor(0) 
A&P II B-Section 	 H 
0/0 General ranager 
Telecom District 
Bangalore-9, 	

H 

Shri S.N. Bhagavan! 	H 
Section Supsrvisor,(0) 
Recruitment Sactioj 
o/c Genra1 Planageri 	H 
Telecom District 
Bangalore9. 	 H 

Mr8. K. Krishnamurby 
Section Supervisor (a) 	H 
0/c D.TPT,C 11th.Cioss 	H 
Malleswaram, 8angaore-3, 

¼ 

StTt. K.S. Prema 
Section Supervisor, (a) 
c/c C.C. (Central) 
Mahaveer Complex H 
K.G. Road, 8angaioie9, 

Smt. Shanthakumeri 
Section Supervisor: (0) 
0/0 Aset, Engineer: 
514*-Il9  Shankarapu;a; 
Telephone Exchange 
Rangalore...19. 	H 

Shri T. Padmanabha 
Section Supervisor (0) 
Cash Section 
0/0 General ñenege 
Telecom District 
(IC. Road, Bangalo' e-9. 

k 
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45. Shri B.V. Sreenivasa Rao 
Section Supervisor (o) 
0/0 AOTR(R) 
Swathi Complex 
Bangalore-21. 

Shri V.V. Charidabaj 
Section Supervisor (o) 
0/0 AOTR(R) Swethi Complex 
Bungalore-21. 

Shri Ohermarn Srinivasen 
Section Supervisor (a) 
Works Accounts Section 
Telecom Bldg., Bangalore-1. 

48, Shri S. Santhanam 
D.A. TBP/0/0 C.D. (Central) 
1ahaveer Complex, K.C. Road 
Bangalore-9. 

Shri N.S. Halemani 
0.A., Tap, 0/0 the c.o.(c) 
Mahaveer Complex 
K.G. Road, Bangalore-9. 

Shri M. 3agannathan 
} 	 Section Supervisor (o) 

Carrier and U.F.T. Installation 
II Floor, Corporation Bank Bldg., 
S.C. Road, Bangalore-9. 

51, Shri U.K. Pandurangari 
Section Supervisor (0) 
o/o C.G.P1IT., D.A. Circle 
61, Cockbtrn Road 
Bangalcre-51. 

Shri P.J. Ramachandran 
Section Supervisor () 
0/0 C.0., New Lines 
Cauvery Bhavan, Bangalore_g, 

 Shri G.S. Krishnamurthy 
Section Supervisor (o) 
0/0 C.0. New Lines 
Cauvery Bhavan, Bangalore-9. 

Shri 'l.A. Raghavaiah 
Section Supervisor (0) 
N.M. Section, City Telephone 
Exchange, Sampangiramnagar 
Bangalore-560 02?. 



A- 

	

55. Smt. H.M. 	vithri 
Section Su rvisor ( ) 
C.P. Secti 

	

0/0 Cener 	11anaer 
Tjecorn Disl Lrict 
B.-3 ng31ore....bo 009, 

(~6). Shri B, Pr Leh Keur 
Section SUrtJjsor ( ) 
WorkB 	 Secti n 
ftlecorn 61cr,, B3nQ7. 0 r-1, 

Shri B, Ionh'borb1n 
( 

0/0 C.01,, Nw Lines 
Ceuvery Shap 
Banga1ore..51 009, 

58, Smt. V.R. Rjeshu,arj 
Section Stj rvisor ( o/o C. CL, 11  Lines 
Cauvery Bhafan 
Banga1oiregi 

59. Smt, H. Rad
Section 	

bgma 
Supvjsor ( 

N.M. 9ctie City 
Te1aphoa Ehag 

Shri S.LK. Nayana Re 
Section SUPV1BOr (0 
do c.Ro,(c011 , Mahaver Cop1ex 
K.G, ROad, Qrigalore... 

Shri K. Srjn'uase,, 
Section Supdtjjsor (c 
c/a sstt. E gireer, 	ntraj. c/o West, K. 'l, ROad P t 0frj ce 
Bldg., Eang r g, 

Smt, K. 

Section Supe"rjsor (a) 
tllsoor Telepbne Excha ge (Indoor) 
Banga1ore..5 601 008. 

Shri T. Gopa 
Section Supd isor (a) 
0/0 Genera. Mnager 
Telecom Distct, Bang lorG.-9, 

Shrl. N. Narayna 
Section SuParlisor (0) 
/0 D.E. Coasi Cable roject 

28, 27th Cros , Benesh
I 

karj II Stage 

	

aanga1ore...2o.f 	: 



Smt. Santhu Peters 
Section Supervisor (a) 
0/0 D.E. Rural 
B.V.K Iyenger Road 
Bangalore-9. 

Shri H.M. Puttamadajah 
Section Supervisor (0) 
0/0 D.C. Rural 
8VK lyangar Road, Bangalore-9, 

Shri P.S. Blachandran 
Section Supervisor (0) 
0/0 Chief General Manager (1) 
C.A. Circle, Noi, 
Cockbu:n oci, 
8dngalore-5. 

Shri Mohammed Hussein 
Section Supervisor(0) 
0/0 0.E., M.M. City Telephone 
Exchange, Sampangiramnagar 
Bangalore-27. 

Smt. K. Kanekavai].j 
Section Supervisor (C) 
A&P II, B. Section 
0/0 General Manager 
Telecom District, Bangalore-9, 

Smt. S. Bhagirathy 
Section Supervisor (a) 
General Section, Corporation 
Bank Building, S.C. Road 
Bangalore-9, 

Smt, Nalini C. Iyengar 
Section Supervisor (a) 
0/0 P.C.T.R. (c) 
Mahaveer Complex 
K.G. Road, 
Bangelore-9. 

Shri C. Lakshminarayana Rao 
Section Supervisor (a) 
0/0 D.M., S.T.S.R., Infantry Road 
Bangalore-560 001. 

Shri N. Govindaraghavan 
Section Supervisor (a) 
Circle Telegraph Store Depot 
Magadi Road, Bangalore-23. 	 ....... Respondents. 

11.5. Pedmarajeiah, S.C.G.S.C. for R-1 to R-3 & ( 
. : ( 	 M.S. Nagaraja, Advocate for R-9911tol5,20 9 24,25, 

) 89 35, 37 9  489  68 	) 

This application having come up for Orders before the 
\!r' 

ibunal today, Hon'ble Shri S. Gurusankaran, 1'mber(A), made the 

following: 



D E R 

a 

In this appliH8tion fled under Section 19 of 

of the Administrative TrIbunals A t, 1985 the applicants are 

at present working as Setion Supirvisore Grade-li in scel.. 

14O23OO after havin H been pro otd aoalnt 1/3 erit quota 

Pn pr th re:rjitvant r 1c' 	8oai t vacancieE aiaj1jb1y a' rr 

2. 	• 

re 
 

The y 	 iavr1 by tF 	fct that tJw rporvirt! 

who a junior to them 	the gras of Section Supervisors 

Grade-Il have been prcell ad to Grde-III in scale Re, 1600-2660 
H 

under the scheme of Bisi I,iel Cadr Review (8CR scheme for short) 

introduced under letter o.274/8;-1E-II(1) dated 16th October, 

1990 (Annaxure.n() ovrl king the r claim for promotion to 

Grade-Ill based on their, ; aanio;rit • They have prayed for a 

declaration that the BC1 ach 	I void, illegal and diecrimi- 

natory as also the fixaon of pa of the contesting respondents 

as void and illegal oi 	the altrnative directing the respondents 

(R for short) 1 to 3 to Loneir h case of the applicants for 

extending to them also he hiçherscale of Grade-Ill from the 

respective dates their jniors we's promoted with all consequential 

benefits includinq srti rity ar tars of pay etc. 

2 	 The facts of the case tre not in dispute. The 

applicants were promote under I 	merit quota in the year 1981 

against the vacancies eHisting in Gade-II in scale Rs 1400-2300 

and they have been doin, ~supsrvis,bry duties till date. With the 

introduction of the 8CR acheme under order dated 16,10.1990 

(Annxure-C),e second t me bound promotion on completion of 26yeare 

of service in the basic H de was introduced. with the introdu- 

otion of this OCIR sche 	t4:to' 3whó were juniors to the 

applicantin Grade-112 rre promo dto Grade-Ill by, virtue of their 

. 0. 0 11 /-. 



tving completed 26 years of regular urvics in the basic 
in the 

grads. This has rsault.d/aituation that the applicants)whe 

were senior in Grads..!1 and were deing supervisory duties 

till now,are made to work in the earns grade-Il without 

supervisory duties, whil, their juniors who have completed 

26 years of aervice in the basic grade have been promoted to 

Grade-I!! in scale Rs 1600-2600. The applicants had also prayed 

for an interim order directing the R1to 3.to maintain status 

quo in the matter of safeguarding the supervisory duties being 

discharged by the applicants over and above the contesting 

respondents during the pendency of the above application. 

However, this interim relief was not granted. Subseq.ently, 

the applicants filed Civil Contempt Petition P4o. 53/1992 

alleging that the interest of the petitioners in the  C.P. which 

stood protected during the pendency of this application as 

per orders dated 10.8.1992 cams to be disturbed by the issue of 

a further order dated 14.10.1992. C.P. 53/1992 was rejected 

at the admission stage itself vida order dated 28.10.1992. 

We have heard Shri M. Nerayanaawamy for the 

applicants, Shri f.S. Padmarajaiah, learned Senior Central Government 

Standing Counsel for the respondents I to 3 and Dr. M.S. Nagaraja 

for some of the impleaded respondents. 

The first point made out by Shri Nareyanaswamy 

was that 	the recruitment rules dated 5.6.1979 (copy of 

which was produced by the counsel for R-1 to 3) made under the 

proviso to Article 309 of the Constitution provide for promotion 

from Grade-I! to Grade-I!! on the basis of the recommendations 

of the departmental promotion committee. He also pointed out that 

.',Grede-III is a non-selection post. Shri Narayanaswamy therefore, 

sdbaitted that the 8CR scheme which has been introduced through an 

admjnistratjve circulr cannot substitute the provisions of the 

, 	eojuitment rules framed under proviso to Article 309 of the 

... .12/.. 



Constitation. wr as ed Shti d.arajeieh to produce before 

ie any orders ihich ve been issued modifying the recruitment 

rules referred to a 	and 	could not prodige any such 

ordera It is by no well eat bushed that administrative 

instructions cannot 	if y the provisions made in the 

recruitment rules fra 1 d under proviso to Article 309 of the 

Constitution and the cruitme rules will prevail. As per 

the recruitment rules the appi antswho are senior to R-4 to 73 

in Crade-li have to be'conside d first for promotion to Grade-.III 

before the letter are onsidere for such promotion. Thus, on 

the material placed baore us 	are normally bouird to direct 

the respondents I to 3to stop hall implementation of the 3CR 

scheme until the recru 1tment ru 8 are also modified accordingly 

and the anamolies whic have be 11 brought out by the applicants 

are also considered anremoved. However, we find from the 

circular dated 16.10.190 that t 8CR scheme has Ibsen introduced 

due to the staff unionspressing for acceptance of the demand 

for a second time boundllpromotio scheme on completion of 26 

years of service in the lbasic gr 	and the scheme is to 

provide relief to a ver large 	tEr of staff stagnating without 

a second promotion oven fter 26 ears of service. In view of this, 

we are not inclined to s rike do the 8CR scheme or direct the 

respondents to stop the •mplement tion of the scheme till the 

recruitment rules are no ifiad an the anamo]jes that have arisen 

due to the introduction If the BC scheme are considered and 

removed. However, we arell pained t see that R-I to 3 are not 

seized of this position~Vl~en after nearly 2years after the 

introduction of the 8CR s!.heme and even after more than a year of 

filing this application i )uly, 1 2. Some of the applicants 

have also submitted rapreLritatjon eteci 7.10.1991 followed by a 

reminder dated 29.4.1992 Lnexure- ) pointing out the anamolies 

that have arisen due to th introdu tiori of the BCR scheme, These 



- 	 -13- 

representations have also not been disposed of? fully SxCept 
ord,r 

for the clarifjcetózyy/nc.27.4/87.FEII (Part..!) dated 30.11 • 992 

by which the seniority of the applicants and other similarly 

situated officials promoted against 1/3 quota hes been 

protected in- Grade-I!. It has also been pointed out in this 

order that such a provision is already availabj.e in pare 22(b) 

(iii) of the One Time Bound Promotion (oiap for short) scheme 

introduced under letter dated 17.12,193. 

5. 	 The next point urged by the learned counse' 

for the applicant is the alternative r.l.isf prayed for by the 

applicants, that is, to direct the respondents I to 3 to consider 

the cas, of the applicants for extending to them also the 

higher scale of pay of 1600.2660 with effect from the 

respective dates their juniors were extended the said scale 

of pay with all consequential benefits including arrears of pay, 

seniority etc. Ho drew our attention to the OTBP scheme 

introduced under letter dated 17.12.1983 (Annexure..D). As per 

the clarifications issued under pare fl(b (iii) of. the above 

letter promotion to the LSG 1/3rd on the basis of the departmental 

examination will be abolished on introduction of the scheme. 

However, vacancies falling under LSG 1/3rd quota upto 31,12,1992 

will be filled in accordance with the instructions. It wee further 
of 

clarified that the introduction/scheme will not effect officials 

who have already been promoted on regular basis from the basic 
J 

grades to the next higher grades before 30,11.1983 under the 

existing rules and they will rank on-block senior to the officials 

who are placed in the next higher scale in pursuance of the 

PP 	 new scheme. Shri Nerayanaswamy pointed out that in the 8CR 

' 

	

	heme intmoduced under letter dated 16.10.1990 (Annexure-) 

-teee safeguards provided for the seniors like the applicants 
Cr 

under 
) /! 

the OTBP scheme have not been provided. He further submitted 



14 - 

that R-1 to 3 have e ted, as 

reply and has clarif d in the,  

(supra), that the ofjicials, ] 

ady indicated in their 

letter dated 30.11,1992 

the applicants who are, 

already promoted to ha pay sdle of Rs 1400-2300 in the 1/3rd 

quote of LSG will rak senior o those who are placed in the 

scale of Rs 1400-2300 under tP OT6P scheme as already provided 

for in pars 22(b)(li ), R-1 	3 have also clarified in the 

same letter that whi e such officials will retain the seniority 

even if their junior have be-, placed in the pay 8cele of 

Rs 1600-2660, that is from Gre-IIJ on completion of 26 years 

of servics3will be e'igible f'4r promotion to Grade-IV in scale 

ft 2000-3200 based on the senicrity as stated abous. He, therefore, 

contended that theBR scheme is arbitrary, illegal and violative 

of Articles 14 8 16 f the Corstitution in that the applicants 

who are senior,are nt being Olaced in the higher scale of 

Pr 1600-2600, that is Grade-I1,abovs their erstwhile juniors0  

Shrj Padmara5 jah subrnt.ted that the officials like the prese,t 

applicants did not 	stiori tfi valicity of the OTBP scheme 

since their position uere $aieguardsd, However, they are now 

promotion 
challenging the BCR cheme, 	further argued that the 8CR/scheme 

is based on length o 1  ser'iceand not under any quota or percentage. 

He strongly argued t at senioity and eligibility for promotion 

are 2 entirely dif'f'e nt mett4rs and since the applicants have 

not completed 26 yea a of serice, they are not eligible to be 	
¼. 

placed in Grade-ill. Dr. 	Nagaraja, appearing for some of 

the private respondets argue that since the 8CR scheme has been 

evolved in consultat ' on with 1he staff' unions for giving benefits 

to a very large num r of staf who have been stagnating without 
of 

a second promotion 	an after26 years/service, the officials like 

the applicants who f rm a smal minority and who are not getting the 

benefit of the 8CR shame canot challenge the validity of the scheme. 
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Dr. Nagareja contended that in any such scheme, only the 

interest of the majority of the etaff can be protected and the 

interest of a few may be affected, We are not impressed with 

the arguments of the respondents. We are aware that in the case 

of R. Prabhadevj Vs. Union of India reported in AIR 1988 SC 902, 

the Supreme Court have held that the seniority in a particular 

cadre doee not entitle 	public servant for promotion to higher 

poet unless he fulfills eligibility conditions prescribed by 

the relevant rules. They have also stated that seniority will be 

relevant only among persons eligible and seniority cannot be 

substituted for eligibility nor it can override in the matter of 

promotion to the next higher post. However, this decision will 

not come to the help of the respondents in the present case since 

we have already held that the recruitment rules have not been amended 

and the recruitment rules do not provide for the eligibility 
of 

condition of 26 years/service in the basic grade for promotion 

from Grade-Il to Grade-Ill. Similarly, Dr. Nagaraja's submission 

that in any such scheme a few individuals may be affected cannot be 

appreciated since under the 8CR scheme, the officials like the 

applicants are Øsprived of the right for promotion to Grade-Ill based 

on their seniority in Grade-Il as per the existing rules .,which have 

not yet been amended. As pointed out by Shri Narayanaswamy, the 

anamolys arisen due to the fact that the 8CR scheme has not provided 

for any relief to the officials like the applicants,who are seniors 

in Grade-Il. We are of the view that since the scheme is mainly meint 

to provide the relief of givingsecond promotion after 26 years of 

service, the snll number of staf'f9who have already betrv officiating 

in Grade-Il for a large number of years before the contesting respondents 

re promoted to that grade, can 	also be 	given the relief by 

onsidering their cases for promotion to  Grade-Ill as per their 

niority in Grade-lI, irrespective of the fact whether they had 

. .. .1 6/- 
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completed 26 years of e ruice in the basic grade or not, 	 A 

To this extent the 8CR cheme 8senvisaged without any 

amendment to the existng recruikment rules is arbitrary, 

illegal and violative J,f Rrticl+ 14 & 16 of the Constitution. 

7, 	 Dr. NagaraHa also bught to our attention 

the judgement of the 	incipal 4nch of this Tribunal in the 

case of Smt. Santosh K pur & Ottrs Vs. Lion of India & Ors. 

(O.A,1455/1991) decide; on 7,7.1g92. Nowavar, we find that 

the qstion considere in theXpplicat ion is with regard to 

the filling up of 10% ? the pots in scale Rs 1600-26609 which are 

placed in 2000-3200 	der the 	R scheme, whereas the question 

involved in the presen applicaion is regarding promotion 

from Grade—Il in scale' 1403-200 to Grade—Ill in scale 

Rs 1600-2660. Even in hat casellwhile directing that the promotion 

to 10% of postin scal Rs 2000-200 would have to be based on 

seniority in basic cadres subjet to fulfillment of other 

conditions in the 8CR rcheme, te respondents were given discretion 

to consider the promo on of tt empl,yeea who may be senior 

to the applicants in 	at case 4n scale Rs 1600-2660 and who may 

have already been giv h the aca.e of Rs 2000-32009 intead of being 

reverted by suitable 	justment# in the number of posts by upgradation 

as necessary. The Tuil judgemet in that case has not been 

produced before us. 'urthar, 	observe that the other important 

questions raised in t is appliation like modification to the 

recruitrnt rules thr ugh admirstrative instructions and promotion 

from scale Rs 1400-230 to Rs 15c0-2650 have not been considered 

in that case. Mence, the deciion in Santsh Kapur's case cannot 

help the respoqdet 

81 	 On the ot r hand, ~hri Nareyanasway drew our 

attention to the judgment of he Supreme Court in the case of 
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Dr. S.M. Ilyas Vs. ICAR reported in 1993 (1) SLR(SC)50. 

In that case the aPPlicants,who were senior in the grade 

of S-Il and S-Ill scientists,were given the higher pay 

scale as per the impugned not
1fication?ine they had not 

completed the rec,uired length of service in ARS. Shri 

Naayanaswamy argued that the ratio laid down by the Supreme 

Court in llya4 case will squarely apply to the present case. 

We observe that in para-5 of the judgement in Ilyas's case 

the Supreme Court ha4. observed as under* 

"Para-6: We have considered the arguments 
advanced by the learned counsel for both the 
parties and have thoroughly perused the 
records. It is no doubt correct that while 
introducing the new scheme of pay scales and 
fixing new grades of posts, some of the incumbents 
have to pi.tto less advantageous position than 
others,but at the same time, the granting of 

new pay scales cannot be allowed to act arbitrarily 
and cannot create a situation in which the juniors 
may become senior or vice verse". 

In the present case also the applicants who are seniozjn 

Grade-Il and were doing supervisory duties,are allowed to 

continue in Grade-lI, while their juniors have been promoted 

to Grade-Ill as a result of their having 2 years of service 
11 

in the basic grade and have also been given supervisory duties 

while withdrawing the supervisory duties from the applicants. 

At the same time, we observe that in Ilyascase the admitted 

position was tht such posts of S-Il and S-Ill were also filled 

by direct recruitment from public as well as by merit-cum.-senjorjty 

) 	 from amongst the members of the ARS. In the present case, 

even though there was no direct recruitment to Grade-II,the 

officials like the applicants were promoted to that grade even 

before the introduction of the OTBP scheme against 1/3 rd merit 

quota. Thus, the applicants have become senior by establishing 

their merit and have been doing supervisory duties also. Thus, 

the, introduction of the new scheme of promotion after 26years o

-V 
 

.. ..18/-. 



in the basic gradecennot b allowed to act arbitrarily 

and create the sit atjon j n which the seniors will be in 

lower scale, whili their ju iors will be placed in the 

higher scale and w 11 also co supervisory duties of their 

seniors. In our 	inion, t is is an unacceptable position 

and the 6CR scheme has been introduced arbitrarily without 

looking into the 'ossible averse effects on officials like 

the applicants. 	van the o arification dated 30.11.1992 

issued by the rae ondent'a b inge out this an 	bus position 

very clearly. T y  have ci rified that the c,fficials like 

the applicants prmoted toGrade—Il against 1/3rd quota 

will continua to ank seni 	to those who are promoted to 

Grade—Il under 0TP scheme. However, overlooking such seniority 

the BCR scheme grrits promc tion to XwO junior officials 

promoted under tti OTBP scheme solely on the basiof having 

completed 26 year of service in the basic grade without 

modifying the eta utory retIruitment rules. lie do not find any 

justification at all in such senior officials also not being 

promoted to Grade III as per the seniority, while granting the 

promotion to othes  based on their length of service. 

9. 	Further, patra-3 of I tter dated 30.11.1992 reads as 
underl 

"Pare-3a Su:h officiaS will retain their seniority 
even if thr uniore had been placed in the pay 

scale of Rs 600_2660 that is, GradeIII on 
completion if 26 yea s of service. It is further 

clarified t2t the ploorrotion of such officials to 
Grade IV, t 4at is in the pay scale of iRs 2000-3200 
will also I la governe by their seniority as stated 
above, 	1 

We are unable to ndersten the real purport of the above 

clarification. 14 the sen or efficialswho had been promoted 

to grade—Il in thl 1/3 rd 	nt quota,ara to be denied promotion 

r' 	 to grade—Ill due to the fa t that they have not completed 26 yearS 

of service in th basic gr de, it is not clear as to how they 

coulo be promote' 
p to Grade IV in scale Rs 2000-3200 based on 

their seniority Grade—I ,when they have riot been even promoted 

....19'-. 



to Grade-Ill in the first instance. If the clarification 

fflana that the promotion to Grade-Ill is based on length 

of service, but promotion to Grade-IV is based on seniority 

in Grade-Il, the po8ition has not been made very clear and 

further this will lead to an anomalous sjtation. In this 

connection, Dr. M.S. Nagaraje had already drawn our attention 

to the decision of the Principal Bench of this Tribunal in 

CJ. 1455/1991 decided on 7.7.19929  wherein the Tribunal has 

held that the promotion to 10% posts in scale Rs 2000-3200 would 

have to be based on seniority in basic cadre subject to 

fulfillment of other conditions in the 8CR scheme. The clarifi-

cation dated 30.11.1992 has been issued after the Principal 

Bench had delivered the judgement dated 7.7.1992 in 04A.1455/1991 

and still it does not make any reference to the same. However. 

we are not going further into this question regarding promotion 

to Grade-IV as this question has not been raised before us. 

However, we would commend to the respondents to look into this 

aspect also and take appropriate action as deemed fit, 

Finally, Shri Padmarajaiah prayed that the 

respondents may be dirctad to look into this anorno].y and take 

Suitable action to remove the same. In our opinion, this would 

not be proper since more than 2+ years have been passed after 

the introduction of the 8CR scheme vide order dated 16.10.1990 

and inspite of the representations dated 7.10.1991 and 29.4.1992 

and the filinq of this application more than a year back, the 

respondents have not come forward before us suggesting any steps to 

remove these anomalies, 

In the light of the above, we allow this 

application with the following directions to respondents 1 to 3: 

(1) 	In implementing the 8CR scheme, the case 

of the applicants who are senior in 
Grade-I!, by virtue of their promotion 

... 	- 
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(iii) The 8CR schems ' hould bemodifjed suitably to 
protect the int'rest of ;hs ~ officials like the 
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dispos of accordingly. 
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