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"Director of Census Operatlon in
Karnataka,Bangalore C&her.

To.‘

1. - .Sri.S.Narayana Advocate,
No.974,66th Cross,
FlfthtBlock Rajajinagar,

g Bangalore-5600lO.
Sri.M. Raghavendra Achar,
Advocate,No. 10741075, .
4th Cross,Srlnlvasanagar II Phase.
'Bangalore-560050.
3. Sri.M !Vasudeya Rao, Add1.CGSC,

' 'High Cdurt Bldg,Bangalore-l.

' Sri.M.S.Padmarajaiah,Sr.CGSC,
High %ourt Bldg,Bangalore-lw
5. The Dlrector,’

Census Operation in Karnataka,

" 'No. 21/1 Mission Road Bangalore-27.

SubJect.- Forwardang of chJes oi »he Crders passed by the
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- Ce?tral adminisirative Tribunal,Bangalcre.

Pleasa find enclosad herawith a copy of the ORDER/ '

: STAY ORDER/INTERIM QRDER/, passed by this Tribunal in the above

o mentloned appllcatlon(s) on 23rd March 1994.
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BANGALORE BENCH"'* °BANGRLURE

URIGINRL RPPLICATIDN NGS. 659 & 733/93' 763/93 &ND 985/9'z
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UEDNESDAY THE TUENTY THIRD DAY GF NARCH, 1994 ‘

#

Shri V Ramakrlshnan, ':, Membery(A)
Shri AN, Vugganaradhya, Member (J)

1. N S. Naqarag,
. Rged 50 years, -

S/o M.R.Subbaraya,

Working as Investigator,.

0/c the Director of Census,

Mission Road, - '

Bangalore-Z? .+Applicant in DA 659/93
2, K V.Parthasarathy,

Aged 51 years, '

$/o Late K,S,Varadarajan,

Working as Investigator,

0/0 the Director of Census,

Mission Road, -

Bangalore-Z? «+Applicant in 0A 733/93
3. 8 S.Gopala Rag,

S/o B.S.Rao, Major, -
Investlgator,

o the Directer of Census,
21/1 Mission Road, : _
8angalore-27 «.Rpplicant in OA 763/93
4, L Ramachandra, a : : 7

Aged 53 years,

Working as Investlgator,

0/o the Director of Census,

No, 21/1 M1°510n Road,

Bangalor3727 ~e«JApplicant in OA 985/93
Advocate by Shri §, Narayana for Appl;cants 1 2 and 4

, Shri M,R.Achar for Applicant N0.3

Uersué'

1. The Joint Dlrector/Dlrector of Census,
' 21/1 Mission Road,

Bangalore-560 027

i

2, The Registrar General of India,
Ministry of Home Affairs,
2/A Mansingh Road,
Ne ey Delhi-110 001 ...Respondents
,“apcate by Shri M.Vasudeva Rao, C.5.5.C. in OAs 659 & 733/93

And 763/93 N
Shri M,S.Padmarajaiah, S.5.8,C., in 0OA 985/93
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Shri V.Ramakrishnan, Member (A)

As A3 the issues that requres determination in all
these cades is common; we proposs to dispose of the same

by a common order,

2, * There is a delay in filing all these applications.,

We condone the delay and.proceed to Bispose of thes same

on merits,

3 . The controversy herein relates to the seniority

of the applicants in the cadre of Statistical Assistants

in the Census Organisation., There have been a number of
rounds of litigation on the subject, but it is surficient
for us to notice the following facts, The applicants
were promoted as Statistical Assistants on an ad~hoc
basis From §.7.1971 by an order as at Annexure A3 bear-
ing the same date in OA NO.659 & 733/93. (All references
to Annexures are as in OA No.659 & 733/93). They vere
appointed as Statistical Assistants on regular basis

subsequently, In 1970 one Shri Raja Rao, who was admit-

. tedly junior to the applicants in the cadre of Computdr

o

was promoted as Statistical Assistant on the basis of the

recommendations of the Departmental Promotion Committes

in its meeting in 1970, The applicants were not considered
for such promotion in the meeting of the DPC held in 1570
' as the DPC took the view that they were not censidered

' eligible for such consideration. In 1971, however, they

were promoted on ad-hoc basis as Statistical Assistants

ceed3/=
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-v.at uhich 1evel they got regularlsed at a later date. »mev
.are 1nFormed that on the ba31s of court dec1s1on in a
case Flled by Shrl Ramachandra (the appllcant in OA
985/93), the department had re-opened the question of

seniority, promotion etc., and by an order dated. 27,2,89,

which is produced at Annexuré RS, the'apblibants vere
. deemed on-the basis of the fecommendations of the DPC
| . held on 25.2;1989 to have been promoted as SfatisticalA
Rssistant w.e.f. 24.7.1970, the date on which Shri Raja
Rag, uhé was junior to them in the cadre of Computor uas
given prombtidn; The department also issued another OM

dated March 21s£, 1989, which refixed the seniority of

the applicants in the cadre of Statistical Assistants as

on‘1.3.1975 showing them as seniors to Shri Raja Rao(as

at Annexure A6) After the promulgation of the rev1sed

N

seniority list dated 21.~.1989 as at Annexure R6 some
" others, uho vere in the cadre of Statistical Assistants
approached this Tribunal in OA 869/89 challenging the

said seniority list, The Tribunal by its order dated

19th January, 1990 had directed the department to cqyert
. the senlorlty list dated 21.3, 1989 as prov151onal seniority
list and stipulated Furthef'that all the concerned oFF1-

7c1als should be glven an ﬁnpportunlty to represent and

L re L EE R S Rede e o . e s -

file objection before the seniority list in the cadre of
Statistical Assiétant qén be finalised, A copy of the

judgment is at Annexure A9 in DA 659 & 733/93, Accord-
1ngly, the department had taken action as per dlrectlon

Ngf the Trlbunal dated 19.1.1990 and by an OM dated 1,6,90

1
~ f s AX

"o ¢ €. 7| asiat Annexure A12 struck doun the seniority list issued
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on'21.3.1989 and restored the earlier seniority list, s
which was issued on 17.8,1988, In the said seniority

list dated i7.8.1988 vhich got restoéed by OM dated
1.6.,1990, the applicénts' position got alterea to their
dis~advantage, The applicants moved this Tribunal in

0A 428 to 430/90 and challenged the order datéd 1:1;90.
The Tribunal by its judgment rendered on 27,3,1991 had
disposed of this application by giving certain directions.
We may, with advantage extract the operative portion of
the judgment:-

"In the circumstances, we think that the interests
of justice would be served by quashing the impugned
order No. ADM 1 EST 88 dated 1.6.1920 (Annexure A9)
in so far as the applicants are concerned and giving
a direction to the respondents to issue a speaking
order as regarding hou their retrospective promotion
from 1970 vide the order dated 27,2.1989 and the
seniority assigned to them vide the letter dated
21.3.1989 have been dealt with and we accordingly
do so, After all, the seniority list of 1988 must
satisfactorily bear the imprint of their promotion
and seniority , Their promotion and seniority cannot
be wished away particularly because the orders of
1989 have been not specifically cancelled. We are
not inclined to quash the impugned orZer as a whole,
but only quashing the order in so far as it relates
to the applicants, so that the respondents can issue
a revised order indicating in detail how they have
dealt with the cases of the applicants for retrospec-
tive promotion as Statistical Assistants and their
seniority in accordance with law., This should be
done within a period of two months from the date of
receipt of the copy of this order."

On receipt of this‘direcfibn, t he department had”iésued an’
order dated 4.6.1991, which is reproduced as Annexdre R1S5,
It is relevant to mention at this stage that the statu-
tory rules rsgulating the recruitment to the vari ous
cadresin the Census Organisation issued in 1974 usre
pfomulgated on 16.11.1974, As per these rules for pro-
motion to the level of Statistical Assistant, the reguire-
ment was t hat an official should have put in 3 years of
service at the level of Computor. The dducational qua-

lification required as applicable to direct recruitment,



was not made applicable to the'promo%ees by;thé statutory
rules, Prior to the promulgation of the statutory rules,
the department haid Formulated a set of draft rules, whlch

they were followi:g for filling up posts in the dlffarent<

*". cadres of the Cenzus Organisation. Thisedraft rules,
“which was circulated by a letter dated 16th November, 1974
'(cﬁpy of the same is taken on record) states that the

method of recruitment to the level of Statistical Assis-

tant would be by deputation of UDC in the Centrél Secre-
tariat Clerical Service/by promotion of Computors/Compi-
lers of the office of the Regisfrar General, failing
vhich by‘direcf recfuitment. The draft rules further

laid do@n that the candidate for appointment as Statis-
tical Assistaﬁt must be a graduate with atleasthVyears

of experience in the Census Organisation. Thig draff
rules further provided that these qualifications were
relagab}e in the case of persons in the louer caire, who
uere:in»the promotion line and in case of others in excep-
t10na1 circumstances. The department had taken a vieu
that fﬁ% filling the post of Statistical A551etant the
1nstru§%10ns contained in the draft rples shall be followed,
as the:é vere no statutory rules in Airce-prior to 1974,
Abéogdiﬁgly, in the DPC??;et‘in 1970 ;Hé draft rules were
L:'kept in viev by the members of the DPC, but houever decided
’éxgg‘ that 1n vieuw of the non-avallablllty of eligible candi-
ggdatES in all respects for promotion to the level of Statis-

~£&§t1cal Asslstant, some relaxation of qualification was

e A15 dreu attention to these factors. This order

ceeeb/-




struck doun the sehiority list issued on 21.3.89 in the -

grade of Statitital Assistant and directed that the senio-
rity list issusd as on 17.8.1988 was final,  Rgainst this
order of the department, three of the applicants namely
§/Shri Gopal Rao, Nagaraj, Pérthasarathy approached the
Tribunal again in OA 543/91, This Tribunal disposed of
the application on 22,5,92 with the following observation:-
"As we find that matters not contemplated in the order
of the Tribunal dated 27.3,1991 have been taken into
account, the impugned order sutfers from induction
of extranedus matters not contemplated in the order
of the Tribunal and even otherwise and there is no
satisfactory explanation for the same, It uas
not the intention of the Tribunal in the order that
matters referred to in the office notes should all
be reopened. To enable the official respondents,
therefore, to go into and pass a speaking order
as already contemplated in our orders dated 27,3,91,
the impugned order No,ADM 25 CAT/89-90 dated 4,6,91
is quashed and the matter remitted to the otficial
respondents for compliance in terms of the orders
we have passed on 27,3.91., Two months time is

allowed from date of receipt of order., The OA is .
disposed of accordingly with no order as to costs,

Shri Ramachandra has appfoaéhed this Tribunal in OA 19/92
and got an order dated 16,6.,1992, which difected that
following the decision in 0A 543/91 dated 22,.5.1992, the
impugned order dated 4,6,91 uas quaéhed and that the -

matter was remitted to the official respondents,

In compliéncé with this direction as also the
other directions, the department issued an order No,
ADM/9/LR/91-92 dated Sth July, 92, which is at Annexure
R17, After setting out an eloborate pre-amble and stat-
ing the position in detail, the department stick th
their gearlier stand to the effect that-the provisional

seniority list dated 21.3.,1989 was cancelled and the



seniorlty list of Statistical Assistant dated 17 8. 1988 o
is to be considered as flnal seniority list, The order
dated 27.2.1989 giving retrospective promotlonrto the
lapplicents with effect”froh 27.7.1990_uas‘alse caneelled
" by thie order. The aeplieants'naturally felt‘aggrieved‘
by thie arqer as fheyvdid}pof gét'ghat'they*had been

eéking?ﬁdr,! They epproached‘this Tribunal egein by a

b T £ R 4ot A s SN

CP No.37/92, where, they submitted that the action of

the department was not in compliance with the directions

[SUU

‘of this Tribunal and the department had committedlcontempt

Thls matter ‘was heard by this Trlbunal and it was dlsposed
oF on 25 5.1993, where it was held that the respondents
had not committed any contempt and that the Tribunal was
satisfled uith the reasone given by the respondents,

AccordlnglyEthe Contempr Petition was dismissed,

4. % The appllcants are agaln before us challenging
the order of 5th 3u1y, 1992, The appllcants have challen-
ged the éﬁ?;;?ﬁ? of the department's‘s fatement‘that tuo
cnnd;trons were required’tolfulfilled, nahely a degree

and 3 years euperlence in the lower level For promotion

as Statltlcel A531stant They also contend that even

v .+ though: they vere not graduate§ they vers promoted in
1971 on adhoc basis but not in the preceding year. They

' also submit that some others, who had not fulfilled
either%ef these tuo conditions were promoted as Statis-

tical Assistant in 1971,

S,‘ ; We have heard Shri Narayana and Shr1 Rchar for
Q%ne app11 ants and Shri M Vasudeva Rag & Shri M.S. Padmara-.

) é}Llah ﬂor the respondents. We have ‘also perused the

oo .8/-
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relevant documents, in particular the draft rules and the
proceedings of the 'DPC held in 1970, These were also

shown to the learned counsel for the applicants,

6. The main arguments advanced by the learned counsel
for the aﬁplicants seeking to quash the order of 5th July,
1992 are the following: There were no recruitment rules

in 1970, as the statutory rules Qere promulgated only in
November, 1974, Shri Achar conceded that in the absence

of the statutory rules, it Qill be in order for the depart-
ment to take action on the basis of executive instructibns.
But he afgued that the draft rules, which were circulated,
were neither in the nature of statutory rules nor in the
néture of exscutive instructions. As suéh, the depart-
ment was in error in.seeking to follow the so called

draft rules. The department should have gone strictly

on the basis of seniority in the absence of any other
condition for recruitment to Statistical Rssistants, as

the draft rules should be totally disregarded, Even if

it is taken‘that the draft rules can be folloued, the
counsel further cenceds that the department's assumption
that there-uas a requirement for the candidate to be a
graduate was not suppﬁrted,as even the draft rules did

not make any such stipulation, The OPC held in 1970 .
relaked‘some of the conditions vhich wers laid down in
}the_draft rules. The Review DFC, which met on 25.2.1989
?also had the competence to make relaxation of‘any condi-
'tion for recruitment. There was no direction from the
iTribunal.to review the action on the basis of the findings.
of the Tevieu DPC held on 25,2.1989 and the department  fin 4%

also did not have the pouer to conduct a second revieu

B
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DPC.7 #d notite vas given to the applicants before thejir

|

seniority'das altered to:thair dis-advantage by an order -

dated 1.%.1990, which was éubsequeﬁtly elobarated by the

'

-order dated Sth July, 1992,

6. It is imporatnt to take noteof the fact that the

CPvFiled<by the applicaﬁté in CP 37/92 yas dismissed_by
the Tribunal by order dated 26.5.,1993., Para 8 of this
order reads as follows:- |

"Having heard the submission of all the parties
! : ;and also gone through the_order dated 5,7,1992

3 i ' 5.7.1992, 1In the light of the above, we find
1 . no merit in this contempt petition, Rccordingly,
this contempt petition is dismissed and the
P ‘ respondents, the alleged ceontemners arg discharged,®
b

In view of the dismissal of the CP, it is clear that the

order dated Sth July, 1992 has not defied in any way, the

directions of this Tribunal, Tre earlisr orders of the

Tribunal are not required to be gone into at this stage,

What we are Concerned at this rpoint of time is to see

whether the reasons given in this order .of 5.7;92Aara

supporféd by relevahtvmgterials.

i! ' 7. The main thrust of the order is that at the
f% relevant period ie. in 1970, tuo conditions uére required

For promotion as Statitical Assistant from the 1ower level

o namely (1) a degree from a Fecognised university and (2)
N _ _

_§f£h'ee-years of service as Computor,

A The order goes on to
v') . .

Sg9 \that the Director can relax one o
) -~ s
iF Zthere wvere no eli

o

f the conditions

gible candidates available,
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8. So far as the quéiifications are concerned, we
have seen from the draft rules that what is Stated in the
order daﬁed 5.7.1992 was in Facf the correct position,

As regards the contention of Shri Achar, the learned
counsel for the applicant that there were no r@las'at
all in 1970 and the draft rules cannot be taken sven as
executive instructions, we are unable to agree with this.

stand, It is a fact that statutory rules wers promulgated

‘much later, but the department had framed a set of instru-

ctions namely the draft rules, which they had circulated
and which they were following at the relevant time, Uue
are also unable to see any material distinction bstueen

executive instructions and draft rules. In the abseﬁce‘of

statutory rules, it was entirely right for the department

to act on the basis of such executive instructions as
contained in the draft rules. Col.6 of the Sbhedule of
draft rules specifies the requirementes and other qualific-
ation as follous:-
" A 2nd class M.A, in Statistics or in Mathametics/
Economics with Statistics as one of the subjects
or a post graduate degree in Statistics from a

recognised University or Graduate with atleast
3 years Census experience,

Again Col.8 as to whether the educational qualification

prescribed for direct recruitment will épply to the pro-

motees, the relevant entry is as follouwss~
"Qualification relaxable in case of persons in the
lower grade who are in the direct line of promo-
tion and in case of others in exceptional circum-
stances,

In othervards a degree from a recognised University is

the required qualification for appointment to the post of

Statistical Assistanrt, which can however, be "relaxed",

NURT7A

v




As regards promotron, Col. 9 of the Schedule cléarly
 St1pUlates that the employee must have put in atleast
3 years of serv1oe in the louer _grade before being consi—

_dered for ‘the post of Statlstlcal A531stant.

9. | In view of the'above; the‘statement made in the

order dated Sth July, 1992 that tuo condltlons wvere

requ1red to be fulfllled before promotlon as Statlstlcal
A331stant has been borne out by the records made avai=-

X

lable to us,

.10. . Rs regards the provision for relaxation, it is
seen that the educational quelifioation can be relaxed
in t he case of persons in the lover grade, This means
that in the normal course, even for a promotee, it is
expected that he should fulflll the educatlonal quall-
Flcatlon, but the same can be “relaxed" The order
dated Sth July, 1992 makes a statement that oniy one of
the quelifioation can be relaxed by the Director. We
have asked the learned standing couhsel‘to prodooe any
documeot, which has laid.dounvthat the Director can
relax one of the conditions but not both, He, houever,
has not been able to produce any Formal order oF any
delegatlon, even'though the reply statement (in para 3) in
DAv763[93 states as follous:~
"erior to 1974 the notified C&R Rules were not

in existence for any of the cadres in the office
of the Director of Census Operations, Karnataka,
Bangalore. The promotional operations wvere based
on the draft C&R Rules. Certain discretionary

powvers over and above the draft C&R Rules were
delegated to the ‘Appointing Authorlty.
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relevant extracts vere shoun to the learned counsel
for the applicantb,'Tﬁis meeting considered the candi-
dates for promotion to the level of Statistical Assis-

tant. Para 7 of thég ﬁroceedings reads as folloms:-

"Houever, below the last of these persons there

are 6 more persons working‘in the posts of
Computors or in other equivalent posts viz,,
Accountant (R,130-300) and Proof Readers (f,150-
240) from dates ranging from 1.6.67 to 1.5,68,
Besides, there are 12 persons who were promoted
recently as Computors on the basis of the proceed-
ings of the last meeting held on 6th May, 1970,
Out of all these, it was felt desirable firstly
to consider for promotion by relaxation of rules,
only those persons who are in the direct line

of promotion to these posts i,e,, working as
Computors, and secondly, to keep the relaxation
to the minimum possible extent particularly in
regard to qualifications, It was accordingly
decided to consider for such relaxations the
cases of persons who are atleast graduates, As
for the relaxation of the minimum period of
service, it was felt undesirable to consider

the case of 12 recently promoted Computors for
further promotions as Statistical Assistants,
since they have hardly put in about 2 months of
service as Computors., However, in their category
there are 3 cases of Writ Petitioners viz,,

M.5.5ingamma, Smt, N,Tripuramba and Shri L, ,Rama=

chandra, all of whom though promoted recently
mightd#y get earlier dates in these grades on
restoration of their senborities in the Assistant
Compifers' grade and rewiew of their promotions
on that basis, Even so, all the three are non-
graduates and they cannot therefore be conside-
red for further promotions by relaxation of
rules in view of the principle adopted for the
purpose as indicated above., As a result, there
will be only tuo persons who can be considered
for promotion, as under:

Qualification

1. Smt, P.V.,Vanajabai, Computor 1.5.68 B8.5c
2. Shri Raja Rao n 1.5.68 B.A,

These two cases were accordingly taken up for
consideration and their confidential records
for 1968 and 1969 were looked into. Both their
work and conduct were found to be satisfactory
and there have been no adverse remarks against
them, The shortfall in the minimum period of
service is just about 9 months. They are also

.--_13/}. '
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uorklng in the dlrect lineﬁas Computors from
'~ the dates mentioned above against their names,
| It was ‘therefore decided to -promote these tuo

officials as Statistical Assistants after .
-relaxlng the requirements of qual1f1cat1on and
experience in their cases,

|

It is seen from the above thet,the_committee decided

to keep the relaxation to the minimum possible extent
. particularly in regard to qualificstion. In the case
of Shri Raja Rao, he fulfilled .#%¢ one of the require-

ments namely graduation, but had not fulfilled the

Ij_ other requirement namely 3 years of sefvice iﬁ the
=f§; : iouen level, In the case of the applicante, they.
L,. | did not fulfill either of the quelifications., The
f; - DPC had decided to relax only one of the tuo condi-

, : tions, The applicants vere neither graduates nor had

ﬁhey put in thres years service in the lower level,

s ——— &

ue see nothihg urong inAthe principles folloued by |

the DPC with regard to vacanc1es available as on

. PR

24 7.1970. It is true that subsequently in 1971, the
applicants uwere promoted even though they had not fule-.

filled the seducstional gualification which the DPC

NPRLILRLE.

; 3 - held on 24.7,1970 had laid doun as essential. We are

! : l

i not concerned with what has happened in 1971 or in.the

; SRR later year as long as the DPC Folloued a con51stant
stand in respect. of the vacan01es required to be filled

: |
; 09 when they met in 1970 &ﬁéffhelr decision to keep the

i
u/// relaxation to the minimum and not to relax the educa-

t
1

tional qualification,cannot be termed as arbitrary,

u% accordingly hold that the reasons given by the depart-

R AR Tt

'ment in 1ts order dated Sth July, 1902 as at’ Annexure

A17 stands substantisted and the same cannot be consi-

- 33
- | _ o -
5 . - dered as arbitrary or unreasonable, S P
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1. Shribﬂchar contended that there was no direction '

to the deparfment to review again the decision of the "

N

review DPC held on 25,2,1989 nor does the department have
| any power to do so. So far as orders of the Tribunal are
concerned, we do,not‘proposelto gd into the same as the
matter stands concluded in the light of the directions of
this Tribunal in the CP 37/92, vhere the CP was dismissed,
As regards the competence of ‘the department to g§ into the

correctiéﬁé of the proceedings of the revieu DPC, the depart-

of
v/

ment has the power to rectify any error, which might have
occurred in the proceedings of the revieuw DPC held on
25.2.1989, particularly when the action taken on the basis ¥
of recommeﬁdation of this DPC namely givingrretrospectiﬁe -
promotion to the applicant w.e.f. 27.7.1990&uhich resulted

in their gaining in seniority was challenged before the

Tribuhal and certain directions were issued by the Tribumal,

We find no merit in thi§ contention of Shri Achar, The

department had in its order dated 5.701992 reiterated its

) \‘9:.
challenged by the applicants in 0A 543/91 and 19/92. This

%
Q?der dated 5.7. 1992 ues 1ssued in compliance “with the
-1
e dureptlons of this Tribunal, The applicants wvere fully
J?""‘.', .

J
P %yéée of the developments and cannot plead lack of notice,

| 12, In the light of the foregoing, we find that the
order of the department dated 5;7.1992 does not suffer from
any illegality and the applications are devoid of merit.

We accordingly dismiss the applications with no orders

4
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