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Shri 	V0Ramkrishna! Member 	(A) 

A5 	t the issu s that 	equres determination in all 

these caSes is commor o  we prpse to dispose of the same 

by a common order. 

 There is a d lay in f'iling all these applications. 

We condone the delay md proed to dispose of the same 

on merits. 

The controvsy her)in relates to the seniority 

of the applicants in the cad,e of Statistical Assistants 

in the Census Organisation. 'Tiere have been a number of 

rounds of litigationon the ubject, but it is sutf'icient 

for us to notice the followig facts. The applicants 

were promoted as StaisticalAssistants on an ad—hoc 

basis from 5.7.1971 y an orer as at Annexure A3 bear-.. 

ing the same date inOA NO.69 & 733/93. (All references 

to Annexures are as in OP Nd 659 & 733/93). They were 

appointed as Statittcal Asssants on regular basis 

subsequently. In 190 one Sri Raja Rao, who was admit—

tedly junior to the 1 pplicantts in the cadre of Computor 

was promoted as Statistical I sistant on the basis of the 

recommendations of the Departmental  Promotion Committee 

in its meeting in 19O, Theiapplicants were not considered 

for such promotion Jli the meting of the DPC held in 170 

as the DPC took the 1iew thai they were n o t 

eligible for such cdsideratL on. In 1971, however, they 

were promoted on adjoc basi as Statistical Assistants 

. . . 3/— 
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/ at which level they got regularised at 'a later date. 	We 

are inf'ormed that on the basis of court decision in a 

case filed by Shri Ramachandra 	(the applicant in OA 

985/93), the department had re—opened the question of 

seniority, promotion etc., and by an order dated 27.2.89, 

which is produced at Annexure A, the applicants were 

deemed on the basis of the recommendations of the DPC 

held 	on 25.2.1989 to have been promoted as Statistical 

Assistant w.e.f. 	24.7.19709 	the date on which Shri Raja 

Rao, who was junior to them in the cadre of Computor was 

given promotion. The department also issued another Ol1 

dated Ilarch 21st, 1989, which refixed the seniority of 

the applicants in the cadre of Statistical Assistants as 

on 1.3.1975 showing them as seniors to Shri Raja Rao(as 

at Annexure A6 	AFter the promulgation of the revised 

seniority list dated 21.7.1989 as at Annexure AG some 

others, who were in thE cadre of Statistical Assistants 

approached this Tribunal in OA 869/89 challenging the 

said seniority list. The Tribunal by its order dated 

19th January, 1990 had directed the department to ciert 

the seniority list dated 21.3.1989 as provisional seniority 

list and stipulated furthe,' that all the concerned of'fi— 
t$1j- .. 

cials should be given an gApportunity to represent and 

file objection before the seniority list in the cadre of 

Statistical Assistant can be f'inaljsed. A copy of the 

judgment is at Annexure A9 in OA 659 & 733/93. Accord-

ingly, the department had taken action as per direction 

of the Tribunal dated 19.1.1990 and by an OM dated 1.6.90 

as at Annexure Pi12 struck down the seniority list issued 
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on 21 .3.1989 and restred the earlier seniority list, 

which was issued on 	 In the said seniority 

list dated 17.8.19881JhiCh  gOt restored by OM dated 

1 .6.1 990, the applicits' po8ition got altered to their 

dis—advantage. The àplicants moved this Tribunal in 

CA 428 to 430/90 and hallenged the order dated 1.1,90. 

The Tribunal by Itsudgment rendered on 27.3.1991 had 

disposed of this app]iication by giving certain directions. 

We may, with advanta51  'e extract the operative portion of 

the  judgment:— 

ttln  the circumsances, we think that the interests 
of justice woud be seved by quashing the impugned 
order No. ADM 	EST 88: dated 1.6.1 990 (Annexure Ag) 
in so far astIe applicants are concerned and giving 
a direction toIthe respondents to issue a speaking 
order as regarding how their retrospective promotion 
from 1970 videIthe order dated 27.2.1 989 and the 
seniority assined to them vide the letter dated 

it 

21 .3.1989 haveIbeen deialt with and we accordingly 
do sà, After ll, theseniority list of 1988 must 
satisfactorilyllbear the imprint of their promotion 
and seniority I, Their promotion and seniority cannot 
be wished auayparticUiarly, 	because the orders of 
1989 have beeninot specificallycancelled. We are 
not inclined tb quash the impugned order as a whole, 
but only quasng the order in so far as It relates 
to the applicts, so that the respondents can issue 
a revised orddi indicating in detail how they have 
dealt with th, cases of the applicants for retrospec-
tive promotion as StaIstIcal Assistants and their 
seniority in 4 cordane with law. This should be 
done within aeriod of two months from the date of 
receipt of th

l 
 copy of this order." 

On receipt of this direction, t he department had issued an 

order dated 4.6.1991k which is reproduced as Annexure A15. 

It is relevant to mhtion at this stage that the statu-

tory rules regulatir the rcruitment to the various 

cadre'in the Census brqanisation jssud in 1974 were 

promulgated on 16.111.1974. As per these rules for pro-

motion to the level f Stat1stical Assistant, the reouire—

ment was t hat an of icial should have put in 3 years of 

service at the leve1! of Computor. The dducational qua—

lification reuireds appljcable to direct recruitment, 

p 
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was not made applicable to the promotees by the statutory 

rules. Prior to the promulgation of the statutory rules, 

the department had formulated a set of draft rules, which 

they were following for filling up posts in the different 

cadres of the Census Organisation, Thtscdraft rules, 

which was circulated by a letter dated 16th November, 1974 

(cpy of the same is taken on record) states that the 

method of recruitment to the level of Statistical Assis-

tant would be by deputation of UDC in the Central Secre-

tariat Clerical Service/by promotion of Computors/Compi-

lers of the office of the Registrar General, failing 

which by direct recruitment. The draft rules further 

laid down that the candidate for appointment as Statis-

tical Assistant must be a graduate with atleast 3 years 

of experience in the Census Organisation, Th4 draft 

rules further provided that these qualifications were 

relaxable in the case of persons in the lower caire, who 

were in the promotion line and in case of others in excep-

tional circumstances. The department had taken a view 

that for filling the post of Statistical Assistant, the 

instructions contained in the draft r)Jles shall be followed, 

as there were no statutory rules in force prior to 1974. 

Accordingly, in the DPC, met in 1970 the draft rules were 

kept in view by the members of the DPC, buthouever decided 

that in view of the non-availability of eligible candi-

dates in all respects for promotion to the level of Statis-

tical Assistant, some relaxation of qualification was 

required, but the same should be kept to the minimum. 

The order of the department issued on 4.6.91 as at Anne-

xure AlS drew attention to these factors. This order 
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struck down the s 

grade of Statitit 

rity list issued 

order of the depa 

5/Shri Gopal Rao, 

Tribunal again in 

the application o 

ioritylist issued on 21 .3.89 in the 

Assistlant and directed that the senlo— 

on 178.1988 was final. Against this 

ment, three of the applicants namely 

agarajj Parthasarathy approached the 

A 543/1 	This Tribunal disposed of 

22,5.9ä with the following observation:— 

'As we find hat mat ers not contemplated in the order 
of the Trjb nal dat d 27.3.1991 have been taken into 
account, th impugn ci order surfers from induction 
of extranedL  s matte, s not contemplated in the order 
of the TrjbThal andeven otherwise and there is no 
satisfactor11  explantion for the same. It was 
not the intntion o the Tribunal in the order that 
matters ref rred toin the office notes should all 
be reopened 	To en ble the official respondents, 
therefore, o go in o and pass a speaking order. 
as already ontemplted in our orders dated 27.3.91, 
the irnpugne order •o.ADF1 25 CAT/89-'.90 dated 4.6.91 
is quashed nd the :atter  remitted to the orf'icial 
respondentsfor co= liance in terms of the orders 
we have pas ed on 2 .3,91. Two months time is 
allowed fro date o r'eceipt of order. The OA is 
disposed of accordigly with no order as to costs. 

Shri Ramachandra las apprbached this Tribunal in OA 19/92 

and got an order ated 1 0 61992, which directed that 

following the decHsion ir! OA 543/91 dated 22.5.1992 9  the 

impugned order daed 4.6.1 was quashed and that the 

matter was remitt d toth 	fficial respondents. 

In compi ance with this direction as also the 

other directions, the dep3rtment issued an order No. 

ADM/9/LR/91-92 da ed 5th July, 92, which is at Annexure 

Al?. After settig out :i eloborate pre—amble and stat—

lag the position n detaij , the department stick to 

their pearlier stnd to ibe effect that the provisional 

seniority list daed 21.3.1989 was cancelled and the 

H 	H 
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seniority lIst of Statistical Assistant dated 17.8.1 988 

Is to be considered as final seniority list. The order 

IX 

	 dated 27.2.1989 giving retrospective promotion to the 

applicants with effect from 27.7.1990' was also caneelled 

by this order. The applicants naturally felt aggrieved 

by this order as they did not get what' they had been 

asking for. They approached this Tribunal agaIn by a 

CP No.37/92, where, they submitted that the action of 

the department was not in compliance with the directions 

of this Tribunal and the department had committed contempt. 

This matter was heard by this Tribunal and it was disposed 

of on 26.5.1993, where it was held that the respondents 

had not committed any contempt and that the Tribunal was 

satisfied with the reasons given by the respondents. 

Accordingly the Contempt Petition was dismissed. 

The applicants are again before us challenging 

the order of 5th July, 1992. The applicants have challen-

ged the e' of the department's a tatement that two 

conditions were required to fulfilled, namely a degree 

and 3 years experience in the lower level for promotion 

as Statitical Assistant. They also contend that even 

though they were not graduata4 they were promotd in 

1971 on adhoc basis but not in the preceding year. They 

also submit that some others, who had not fulfilled 

either of these two conditions were promoted as Statis-

tical Assistant in 1971, 

Ue have h8ard Shri Narayana and Shri Achar for 

the appli/ants and Shri 11•Vasudeva Rao & Shri f1.S.Padmara-

jaish for the respondents. Ue have also perused the 
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relevant documents, i particlr the draft rules and the 

proceedings of the .OP held i0j  1970. These 1were also 

shown to the learnedounsel Oor the applicants. 

6. 	The main argments ajvanced by the learned counsel 

for the applicants seking toquash the order of 5th July, 

1992 are the fol1ouin 	Therö were no recruitment rules 

in 1970, as the statu Dry ruls were promulgated only in 

November, 1974, Shri Achar cnceded that in the absence 

of the statutory rule, it wi.l be in order for the depart-

ment to take action 1 
 the bajs of executive instructions. 

But he argued that th draft ules, which were circulated, 

were neither in the nture of :statutory rules nor in the 

nature of executive istructin. Pts such, the depart-

ment was in error in seeking 10 follow the so called 

draft rules. The deprtment hou1d have gons strictly 

on the basis of senlo ty in he absence of any other 

condition for recruitent to tatistical Assistants, as 

the draft rules shoul be totlly disregarded. Even if 

it is taken that the taft ru,e6 can be followed, the 

counsel 	 c-enc 	that lie department's assumption 

that there was a requi ement or the candidate to be a 

graduate was not supptedaseven the draft rules did 

not make any such stiJ lation: The DPC held in 1970 

rlaxed some of the c ditionA which were laid down in 

te draft rules. Theevieu DPC, which met on 25.2.1989 

also had the competen - 2 to mae relaxation of any condi-

tion for recruitment. There t s no direction from the 

Tribunal to review the actjon
11 	 on the basis of the findings 

of the review DPC heldon 25,2j.1 989 and the department 

aso did not have the ower t conduct a second review 
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	eh t the 7 n  - 	--  Derore their 

seniority was altered to their dis_advantage by an order 

dated 1.6.19909  which was subsequently elobarated by the 
order dated 5th July, 1992 

It is imporatnt to take not.of the fact that the 

CP filed by the apljcants in CP 37/92 was dismissed by 
the Tribunal by order dated 26,5,1993 	Para 8 of this 
order reads as follows:... 

Having heard the submission of all the parties 
and also gone through the order dated 5.7.1992 
carefully. We find the respondents have not 
committed the mischief of contempt in trying to 
wilfully disobey the orders of this Tribunal. 
We are satisfIed with the reasons given by the 
respondents Contained in their orders dated 
5.7,1992. In the light of the above, we find 
no merit in this contempt petition. Accordingly, 
this contempt petition is dismissed and the 
respondents, the alleged contemners are discharged.fl 

In View of the dismissal of the CP, it is clear that the 

order dated 5th July, 1992 h 9  not defied in any way, the 

directions of this Tribunal. The earlier orders of the 

Tribunal are not required to be gone into at this stage. 

What we are concerned at this point of time is to see 

whether the reasons given in this order of 5.7.92 are 

Supported by relevant materials. 

7. 	
The main thrust of the order is that at the 

relevant period ie, in 19701  two Conditions were required 

for promotion as Statjtical Assistant from the lower 
level 

namely (1) a degree from a recognised University and (2) 

three years of service as Computor. The order goes on to 

say that the Director can relax one of the conditions 

ot" I 
if there wereno eligible candidates available. 

6. 
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8. 	So tar as he qua].fications are concerned, we 

have seen from the draft rules that what is stated in the 

order dated 5,7.19904 was in fact the correct position. 

As regards the cont ntion o Shri Achar, the learned 

counsel for the app leant tat there were no rules at 

all in 1970 and thedraft ries cannot be taken even a 

executive instructjns, we tre unable to agree with this 

stand. It is a fac that satutory rules were promuiqated 

much later, but thejdepartmjnt had framed a set of instru—

ctlons namely the d k aft  ru*s, which they had circulated 

and which they were followiHg at the relevant time. Ue 

are also unable to ee any aterial distinction between 

executive instructi ins and 1raft rules. In the absence of 

statutory rulas q  it' was en4reiy right for the department 

to act on the basis of suchexecutjve instructions as 

contained in the drft rule. Col.,6 of the Schedule of 

draft rules specifi s the rquiremente and other qualific-

ation as follows:— 

A 2nd clas M.A. iif Statistics or in flathametjcs/ 
Economics 6ith Stastics as one of the subjects 
or a post raduatej,degree in Statistics from a 
recognised 1Univers.ty or Graduate with atleast 
3 years Cesus exprience. 

	

Again Col.8 as to w ether til 	educational qualification 

1,  

 prescribed for diret recru.tment will apply to the pro—

motees, the relevan entry 4s as follows:— 

	

"Qualificaton relali 	in case of persons in the 
lower grad w h o ar in the direct line of promo-
tion and i case o' others in exceptional circum-
stances. 

In otherwards a degee froma reconised University is 

the required qualif cation or appointment to the post of 

Statistical Assista t, which can however, be "relaxed 1 , 

• 
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A5 regards promotion, coil 9 of the Schedule clearly 

stipulates that the employee must have put in atleast 

3 years of service in the lower grade before being consi-

dered for the post of Statistical Assistant. 

In view of the above, the statement made in the 

order dated 5th July, 1992 that two conditions were 

required to be fulfilled before promotion as Statistical 

Assistant has been borne out by the records made avai-

lable to us1  

As regards the provision for relaxation, it is 

seen that the educational qualification can be relaxed 

in the case of persons in the louer grade. This means 

that in the normal course, even for a promotee, it is 

expected that he should fulfill the educational quali-

fication, but the same can be "relaxed". The order 

dated 5th July, 1992 makes a statement that only one of 

the qualification can be relaxed by the Director. We 

have asked the learned standing counsel to produce any 

document, which has laid down that the Director can 

relax one of the conditions but not both. He, however, 

has not been able to produce any formal order of any 

delegation, even though the reply statement (in para 3) in 

Oh 763/93 states as follous:— 

"Prior to 1974 the notified C&R Rules were not 
in existence for any of the cadres in the office 
of the Director of Census Operations, Karnataka, 
Ban;alore. The promotional operations were based 
on the draft C&R Rules, Certain discretionary 
powers over and above the draft C&R Rules were 
delegated to the Appointing Authority." 

The learned standing counsel however made available to 

us the proceedings of the DPC,hald on 24.7.1.970. The 

I 9/ 
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relevant extract were stun to the learned counsel 

for the applicant 	This ineeting considered the candi- 

dates for promoti n to ttle level of Statistical Assis-

tant, Para 7 ofRhEs prceedings reads as follows:- 

41 

%1 

11 

"However, beftu the 1Ist of these persons there 
are 6 more Mrsons orkingin the posts of 
Computors or in othr equivalent posts viz., 
Accountant (.130-3(aJ) and Proof Readers (R.150-
240) from dd es raning from 1 .6.6? to 1.5.68. 
Besides, thE e are l2 persons who were promoted 
recently as omputos on the basis of the proceed-
ings of theliaSt meebing held on 6th Play, 1970.   
Out of all t ese, it was felt desirable firstly 
to consider or proription by relaxation of rules, 
only those 	rsons ho  are in the direct line 
of promotior to thes3 posts i.e,,, working as 
Computors, a Id secy, to keep the relaxation 
to the mini Im possile extent particularly in 
regard to qu lificatLons. It was accordingly 
decided to d nsjder or such relaxations the 
cases of pe!t ons whol are atleast graduates. As 
for the rela ation cfr the minimum period of 
service, it as felt uniesirable to consider 
the case of 2 recently promoted Computors for 
further prom tions a3 tatistical 1ssistants, 
since they h ye hard y put in about. 2 months of 
service asC mputors, However, in their category 
there are 3 tases of' drit PetitionErs viz., 
.M.S.Singamma Smt, NTripuramba and Shri L.Rama-
chandra, all of uhorr though promoted recently 
might 	get parlier 1ates in these grades on 
restoration Df theirl,  senoritjes in the Assistant 
Compilers' g ide and euiew of their promotions 
on that basj. Even so, all the three are non-- 
graduates ari they cinnot therefore be conside.-
red for furter prom)tions by relaxation of 
rules in viep of the principle adopted for the 
purpose as ifrtdicatedabove. As a result, there 
will be only two perops who can be considered 
for promotio, as unIer: 

u a 1 i f i c t i on 

1 . Smt. P.J.anajaba ., Computor 1.5.68 

2. Shri RajaIRao 	 'I 	1,68 

These two caes were 
considerzitiol and th' 
for 1968 and 1969 we 
work and coni uct wer 
and there hae been 
them. The s ortfal]. 
service is j st abou 

accordingly taken up for 
ir confidential records 
e looked into. Both their 
found to be satisfactory 

to adverse remarks aQainst 
in the minimum period of 
9 months. They are also 

0 0 . .13/- 
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working in the direct lineas Computors from S 	 the dates mentioned above against their names•  
It was therefore decided to promote these two 
officials as Statistical Assistants after 
relaxing the requirements of qualification and 
experience in their cases•  

V 

It is seen from the above that the committee decided 

to keep the relaxation to the minimum possible extent 

particularly in regard to qualif'jc -: j0 • 	In the case 

of Shri Raja Rao, he fulfilled 	one of the require- 

ments namely graduation, but had not fulfilled the 

other requirement namely 3 years of service in the 

lower level. In the case of the applicants, they 

did not fulfill either of the qualifications, The 

DPC had decided to relax only one of the two condi-

tions. The applicants were neither graduates nor had 

they put in three years service in the lower level. 

We see nothing wrong in the principles followed by 

the DPC with regard to vacancies available as on 

24.7.1970. It is true that subsequently in 1971 9  the 

applicants were promoted even thoh they had not ful-

filled the educational qualificatiin  which the DPC 

held on 24.7.1970 had laid down as essential. We are 

not concerned with what has happened in 1971 or In the 

later year as long as the. DPC followed a consistant 

stand in respect of the vacancies required to be filled 

when they met in 1970 p,4'their declsl0n to keep the 

relaxation to the minimum and not to relax the educa-

tional qualificatjon 9 can0 be termed as arbitrary. 

We accordingly hold that the reasons given by the depart-

ment in its order dated Eth July, 1992 as at Annexure 

A17 stands substantihted and the same cannot be consi-

dered as arbitrary or unreasonable. 
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We find no merit in 
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ent datd 5.7.1 992 does not suffer from 

he applcations are devoid of merit. 

ss the ipplicat1ons with no orders 
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