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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, @

BOMBAY BENCH, MUMBAI,

CRIGINAL APPLICATION NO. 765 / 1992,

Coram: Hon'ble Shri B.S.Hegde, Member(J),
Hon'ble Shri M.R.Kolhatkar, Member(A).

/4 A T
Pronounced this” ! day of /%%%996,
M.L.Sharma. .+« Applicant.
(By Advocate Shri S.N.Pillai)

V/s.
Union of India & Ors. ... Respondents.

(By Advocate Shri V.S.Masurkar).
ORDER
{Per Shri B.S.Hegde, Member(J){

The applicanti:::]filed this application against
non-payment of due salary during the period of
1.4.1990 to 31.12.,1991. The grievance of the
applicant is that during the said period he has been
paid consolidated wages of &.324/- p.m. instead of
the regular pay and allowances in view of the
Supreme Court decision. Accordingly, he has prayed
that he is entitled to pay and allowances at Rs.1350/-
from 1.4.1990, ks.1380/~ from 1.6.1990 and <1410/~
from 1.6.1991 plus allowances.

N

2. The applicant has retired from service w.e.f.
31.12.1991 and he filed this O.A. in July, 1992.

The applicant was initially appointed in the year
1974 as a Manager in a canteen attached to the

Loco Shed at Pune which was being managed by a
committee of Staff, The contention of the applicant
is that the entire expenses in connection with the
salary/wages of the employees was being reimbursed by
the Central Railway administration and the canteen
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was run in a co-operative manner, In the year 1977
his services were terminated by the Committee of
Staff and the applicant raised an Industrial Dispute.
The Labour Court gave the award on 28.12.1982
directing the Staff Committee to reinstate him

with continuity of service and back wages, nevertheless
the Canteen Committee did not implement the decision
of the Labour Court and hence the applicant filed a
complaint under MRTU & PULP Act before the Industrial
Court at Pune. The said complaint was disposed of
with a direction to the Canteen Management to
implement the award of the Labour Court by order

dt. 9.2.198@. Earlier, for the period from 1982-90
the applicant had filed Writ Petition before the
High Court of Bombay(£:1Writ Petition No.2161/92
seeking relief against the Respondent Railway
Department. However, after considering the rival
contentions of the parties, the High Court dismissed
the Writ Petition of the applicant stating that no
orders can be passed against the 4th Respondent i.e. .
the Central Railway. After the dismissal of the
Writ Petition, the Canteen Committee reinstated him
on 27.7.1988.

3. The learned counsel for the applicant contended
that since hei@gs working as Manager in the erstwhile
canteen he shall have to be treated as Manager

after becoming Government Servant from 1.4.l9§§}

In this connection the learned counsel for the

parties relied upon the decision of the Supreme Court

in M.M.R.Khan and Ors., V/s. Union of India & Ors,

es e 3
K




‘a

..
(4]

| @

(1990 SCC (L&S) 632), The learnsd counssl for the
applicant drew our attention to certain correspondence
addressed by the Respondents treating the applicant

as Canteen Manager and contended that it is incumbent
upon tha respondents to fix his pay in the category
of Canteon Manager which has not been done till his

retirement

4¢ The respondents in their reply have denied
the contention of the applicant and submitted that it
is trug, that all the Staff Canteen employees have
been declared as Railuay Employees wee.fs 134.19907
The spplicant would alsc benefit by the said
decleration’y All the employees who were treated

as Ragiluay servants were fixed in suitable grads
UeboePe 154,1990, Houever, tggy wers absorbed en
requler basis only after their Medical examination
and production of other necessary certificates as
required by the office of the Respondent No, 3, The
applicant was repeatedly requested on 10.1,1991,
5.8.1991 and 24,10.1991 in uwriting to get hiimself
medically examined by collecting Mecdical Memo from
the Respondent No, 3, The applicant neglected to
comply with the rsquirements, The applicant was
advised vide 1q§tor dt, 18,271991 to approach the
office of the Ra3 to complete the formaelities of
regularisation to @i‘;d"his pay at the minimum of the
revised grade from 12471990, The epplicant did not
comply with the instructions communicated to himy
Therefore, it is submitted that the payment of
Rgs324/~ as consolidated wages was in accordance

with the decision qgﬁﬁdad by the First Labour Court
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and his pay cod@@ not be fixed w.e.f. 1.4.1990 as

the applicant could not comply with the instructions
issued to him. The Respondents counsel Shri Masurkar
vehemently urged that there is no lapse on the

part of the respondents. That the applicant was
treated as Government servant like others subsequent
to the decision of the Supreme Court and it was
incumbent on him to furnish the required certif icates
as required by the office so as to enable the
respondent to fix his pay according to qualification
and experience. As stated abovg,deSpite repeated
request till his retirement the applicaent did not
comply with the instructions, whereby, the respondents’
were handicaped in fixing his scale for which the
respondents should not be blamed. In this connection,
the learned counsel for the respondents drew our
attention to the observation of the Supreme Court

(in M MIJR.Khan's case which reads as follows :

"Accordingly, the workers in the statutory
canteens as well as those engaged in pon=-
statutory recognised canteens in the railway
establishments are railway employees and they
are entitled to be treated as such. The
Railway Board has already treated the employees
of all statutory and 11 Delhi basedlnon- -
statutory recegnised canteens as railway
employees w.e¢.f. October 22, 1980. The
employees of the_other non-statutory recognised
canteens will, thowever, be treated as railway
employees w.e.f. April 1, 199C. They would,
therefore, be entitled to all benefits as such
railway emplcoyees with effect from the said
date, according to the service conditions pre-
scribed for them under the relevant rules/
orders."

In the light of the aforesaid observation, it is
obvicus that those who have been working in a
non-statutory recocgnised canteens like the applicant

shall have to furnish the required infermatiocn to
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the competent authority sc as to enable them to fix
their scale in accordance with the direction of the
Supreme Court’y Subsequent to the decision of the
Supreme Court, the Bpard had fremed a scheme in which
the criterie was laid doun far fixing the scale of the
respective employsss who have been working in non-
statutory recognised canteens prior to 1,4,1990,

It is clear from the Ex,AR=14 except the applicant all
others who have furnished the required information to
the competent authority their pay has been fixed and
for want of required information the applicant's pay
could not be fixed for which only the applicant has

to be bigmnd and not the respondents, Even as late

as on 18,2,1591 the respondents directed the applicant
to furnish his original s@pool leaving certificate or
College certificate stc, which he did not do so till
his rstirement} The contention of the applicant is
that in that letter they have not asked the applicant to

undsrao medical examination’d

54 After the hearing was over, the applicant filed
an affidavit uvherein he had aanexed a copy of the lestter
addressed to the Assistant Personnel Officer on 30.4,1992
stating that he is alleged to have furnished an original
school certificate along with a xerox copy of the same

was attached,

6% We have considered the matter. The relevant dates

are as belou &~

Date of appointment as ! 16,12,1974
Canteen Manager

Termination s 231151977
Awvard of Labour Court s 28%12.1982

Order of reinstatement 9502,19868
by the Industrial Court

Order of re-smployment $ 2771171988
Resumed duty :  7J12.,1988
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7 It is not in dispute that in terms of
M.R.R.Khan's judgement the respondents revised

the scheme in terms of uwhich the applicant uéb

was an employee in the Pune lLoco Shed Canteen

vhich was a non=statutory but a recognised

canteen was entitled to be treated as a regular
Government employee wesePs 154419905 The main
contenticn of the applicant is that he ought to

have been regulzrised as & Managsr in the Cantesen

in the scale of Rs{1200«1800 as was done in the cass

of a colleague of his, viz, Shri J.R.Kotwal but he

was illegally fixed at pay of Rs,324/« uwhich he uas
drawing in the Loco Shed Cantsen when he was not a
Government employes, From the background which uas
enclosed by the applicant, it is clear that the rsasons
for the Railuays (Respondsngh) to do this was the basis
of the complaint of the applicant before the Labour Court
viz, thet he was a Workman because he was not a Manager
in the Canteen but a Clerk and it Uas':_g:n this basis that
his termination was set aside and he got the relief of
reinstatementy It is not in dispute that the applicant
wae reinstated w.e.f; 7512,1988 and was in service on
1%4'1990, the crucial detes; The applicant's contention
is that the various ordere of the department shouw that
he was a Manager and would therefore like ths regularisae
tion to be done in the pay scale of Rs,1200-1800. The
Department in its letter dated 15.131990 has, in fact,
mentioned that he will not be fixed in the scale of
Re,1200-1800 but he will be fixed in the scale of
Rs,950=1500 as Clerk at the basic pay at 88,950 subject
to his completion of various formalities, Thers is a
raeference that the applicent uas resorting to threat of

hunger strike etc. and the applicant was advised not to
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do so and to represent his grievancses in a proper
manner for consideration by competent authorities.
The main contention of the respondents is that the
applicant inspite of repeated remindere did not
complete the formalities to enable the respondents
to regularise him in the Railway service, The
applicant retired on supsrannustion on 31912719917
After the arqumente were concluded the applicant had
filed an affidavit stating that he had in fact sent
original School Leaving Certificate by his lettsr
dated 307471992 which was ths only requirement

remaining to be complsted.

8 In our view, thera ars two aspacts of the
matter, The first is the entitlement of the applicant
to the salary in the timewscale of Rs.950-1500 as a
Clerk till the date of superannuation. The saecond is
his claim to the resgularisation; S0 far as the claim
to the wages is concerned, the applicant has pitched
"his claim to the payment of salary as a Manager, VUe
ara inclined to consider that he 1s entitled to payment
of salary in the time=scals only as a Clerk and on that
basis he is entitled to be fixed at Rs;950/~ fram 15471990
and thersafter grant of incremant till the dats of
ratiremant?y UWe are also of the vieejthat the applicant
is sntitled to arrears of pay betwsen the amaluments
caloculated above and tha amount actually paild to himy
So Par as the gquestion of regularisation is concerned,
it is a different matter. The respondents are diracted
to consider the case of the applicant for regularisation
on the basis of all availabls record, especially keeping

in view their lestters dated 15,1.1991 read with 18.2,1991
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and subsequent latter dated 303741992 enclosing a
copy of the School Leaving Certificataﬂ@% the basis
of the availabls record and on the basis of rules,
the casa of the applicant for Ebgularisation may be
considared? The OAY {s thus partially allowed in
terms of above directions which should be complied
with within two months so far as payment of arrears
are concerned and within four months so far as the
question of regularisation is concerned. There would

be no aordears as to costs¢

$i e (B.S.HEGDE )

MEMBER (A) MEMBER (3J)
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CENTRAL ADMINISTRAT IVE TRIBUNAL |
BOMBAY BENCH

M.P. 693/96, 881/96 and R,P. 89/96 in
Original Application No, 765/92

Igggunal's order Dated: 16,12,9%

Heard Shri S,N, Pillai, counsel for the
applicant, Shri V,S,Masurkar, counsel for the

respondents,

Respondents have filed R,P, 89/96 seeking
review of the order passed by the Tribunal dated
14,6496, The respondents have also filed M.P. 693/96
for condonation of delay in filing the R,P, M.P. 881/96
is for extension of time for compliance with the

judgement,

During the course of hearing the learned
counsel for the respondents draws our attention to
para 8 of the order passed by the Tribunal dated
14,6.96, wherein it is stated that the applicant is
entitled to payment of salary in the time scale only
as a Clerk and on that basis he is entitled to be
fixed at ks, 950/~ from 1.,4,1990 and thereafter grant
of increment till the date of fetirement. Regarding
his claim to the regularisation as a Manager, the
department has to consider the same keeping in view
all available documents and pass appropriate orders
in_this regard, We have directed in the first
instance regularisation as é Clerk, The guestion of
his regularisation as a Manager is for the Railway$

to decide keeping in view our order., With this
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clarification the ReP. is disposed of, The payment
of salary and arrears as Glerk should be made within
a period of one month from the date of receipt of

this order,

stand disposed of,

Copy of the order be given to the parties.

AEalley /W/
(M.Rs Kolhatkar) (B.S. Hegde)
Member(A) Member(J)
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