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BEFCRE THE CENTRAL ADMIN STRAT IVE TP IBUNAL
BOMBAY BENCH 3 BOMBAY

Date of order ; 2C-2-96

1. R.P., Ne. 30/96
in
0.A. NO, 425/92

Shankar Ramchandra Kadam
& 146 Others e Petitioners.

versus
Unien ef India & 9 Bthers s Respendents,

2. R,P, Ne. 31/96
in
4 0,A. No. 259/93

Padmakar Ar jumrae Deshmukh
& 6 Others esve Petitieners,

versus

Urien ef Indiag & Dthers s % 16 rRespendents,

PER HON'BLE M, N,K. VERMA, MIMBLR ADMIN STRAT IVE ;

These are the Reviey Petitiens against the

judgenent and erder of the Tribunal im CA No, 425/92

"

and 259/93, which were decided by « Ceamon erder en

6.12.95. The applicants in these twe Review Petitiens

facts. In the Review Petitien Ne, 30/96

N Frn

in relation te OA Ne., 425/92 the applicant has canvassed
again the ratie eof the judgement in the case ef Uttamrao
Hsnumantrae Jzdhav in OA Neo. 823/87 by which the senie.
rity was required to be determined between direct recruits
and promotees on the basis of centinueus efficiatien in

the cadre notwithstanding the dates ef cenfirmatien.
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Since the said judgement ef the Tribunal was upheld
by the Hen'ble Supreme Ceurt by the dismissal ef
S.L‘.P. filed en behalf ef Unien ef India and a Review
Petitien Ne, 18/93 was alse dismissed by the Tribunal,
the matter relating to the fixatien ef inter.se senierity
between direct recruits and premetees has been settled,
The revised senierity list subsequent te the judgement
is new based en the length eof service after their initial
appeintiment as direct recruits. The applicants have
prayed in these R.Ps thét by the present judgement in
these 0.As, the whele matter has been seught te be re-
spened which steed cencluded by the earlier judgement
ef this Tribunal im O.A. Ne. 823/87 Uttamrae Hanumantrae
Jadhav & Ors, This is an errer apparent en the face ef
the recerd and the present judgement, therefere, deserves
te be reviewed, The applicent hawealse breught te the
netice that tie juagement wea. much kejend the pleadiigs
.aS it was nebedy's case that the judgements in the case
ef U.H. Jadhav & Ors. (OA Ne. 83/87) &nd K.K. Patlur @
(Cots. NOo 213/87) eught to be reviewed. The present
judgement in these OAs has seught te be review( ™ the
judgements in the earlier Qas which is net permissible
...fer & Divisien Bench te de. The effect ef the judgement
in the present CAs is that the reliefs granted in the
}fﬁgarlier judgements are liable te be withdrawn. The
'_;}iescnt judgement, therefere, deserves te be reviewed
te remeve this anemaleus and imcengrueus situatilen,
knethcr errer has crept im by permitting grant ef
senierity te a premetee efiicial fer the peried when
he was net even eligible fer being premeted te the

pest ef Inspecter., The rel:i.snce ef the Divisien Sench
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en the Minigtry of Heme Affairs Memerardum dated

22nd December, 1959 is net cerrect as in the earlier
OAs of U,H. Jadhav & Others, the Bench did net accept
" th4s cententien made en behalf ef Uniem ef India as
well as en behalf ef the premetee officials, The

Sald O,M., dated 22,12,.59 had net enly beceme ebSelete
@s 1t was met being applied after the judgements ef
Hen'ble Supreme Ceurt in varieus matters im which
Hen'ble Supreme Ceurt has stressed on senierity being
determined en the basis ef length ef service as alse
the fact that the Ermakulam Bench ef this Tribunal

By its judgement dated 26.3.1991 in the case'of V.
Narayananr & Ors. versus Cellecter of Central Excise &
Custems reperted at ATR 1991 (2) C,AT, 66, has declared
the paragraph 7 ef the O,M. dates 22,12 ,59 as vielative
of Articles 14 and 16 ef the Censtitutien and it alse
held that the fixing ef the senierity im the case eof
these appliCaRts ba*1lRg OR O,M, Qated 24.12,.,59 was
irregular and impreper, The applicants have stressed
the peint that this L,B, did net have the liberty te

disagree with the judgement ef the Ce-erdinate Benches

J—
I

he Trikunal as gJiven by the Ernakulam Bench and
) bad Bench earlier te that,bes ides the ratio eof

udgement im Jadhgv's case,

In the ether Review Petitien No, 31/96 im
O.A, Ne. 259/93, the R,P, has been filed by Padmakar
Ar junrae Deshmukh witheut having been verified by the
learned ceunsel fer the petitieners in that matter.
Apart frem this defect, this R,P. is alse & repetitien

of the peints made 2y the petitieners im R,F. Ne.30/96,

e @@ 4 LN
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Bes ides, the petitioners in this R,P, have breught

to the notice the judgement ef the Hen'ble Supreme
Couit in the case of pP.S. Mahal & Others vs, Unien

of India & Ors. reported at AR 1984 $.C. 1291
wherein the vires ef Government O,M. dated 22.12.59
has been interpreted by their Lordships and subse-
quently in case of J.S. Lamba & Ors. vs. Unien ef
India reperted at AR 1985 SC 1019 wherein the Hon'ble
Supreme Court has held that the senierity of the
a_plicant cannot be fixed in accerdance with the

0.M. dated 22.12.1959,

3. We have given the Review Petitienseur serious
cons ideratien, The applicunts in beth these 0.As
under reference had at ne time questiened the vires
of the Government C,M, dated 22,12.1959 as would be
cemn fr~m the relief clzuses reproduced in R.P. Ne.
30/96. The entire adjudicatien in these twe C.AS

waS te recast the combined senierity list eof the
Inspectors ef varieus Collectorates as en 1.1.91 en
the basis of the centinuous efficiatien in the cadre
after being duly appointed amd jeined in the caare

~_leavimg eut the date of cenfirmatien. In the pleadings

‘“ end arguments, the learned counsel fer the applicants

e

et

"tetaliy relied en the ratie ef the judgement given in
the égse of U.E. Jadhav & Ors. (O.A. No. 823/87) which
recast the senierity ef the direct IeCruits vis-a-
vig Jadhav & ethers, whe have accerding te certsain
senler ity listi:éeen sppeinted and jeimed earlier te
him. The O.As were filed te remove the anemaleus

situatien cretkbd by the interpelatien ky Jadhav and

ethers in the combined senierity list, Our judgement
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anRd erder im this matter has been passed en the facts
aRd citstiens breught te eur netice during thke ceurse
of arguments., The case ef V. NaraYanan & Ors,., versus
Cel lecter ef Central Bxcise & Custems decided by the
Ernakulam Bench and the cases ef P,S, Mahal ve8, Uniea
ef India & J.S, Lamba vs, Unien ef India (supra) decided
By the Hen'kle Supreme Ceurt were mever kreught in
suppert of the arguments ef the learned ceunsel for the
applicagrts., In any ceSe, the facts ang circumstances
ef the case new breught te eur notice have ne relevances
in the present case, In the case ef V. Narayanam

& Ors, vs. Cellecter ef Central Excise & Custems , the
vires of para 7 ef the Gevernment O,M, dated 07,02.86
was adjudicated and the same was declared mull and veid
and accerdimgly, the senierity list prepared en the

Bas is ef that O,M, was directed toﬁirecast en the basis
ef the principles laid dewr in the remzining pHart e
the O, M, dat=d 7.2.8%., In the case ef P,.5. Mahal, the
matter related te appeintments in the Central Publ ic
werks Depgrtment as Assistant mxecutive Englneers under

P o

es issued en 21.5.54,% preklems ef inter se

% /

ments, thereafter, centinued with these prebklems upte
1971 when the senierity list ef the Executive Engineers
premoted frem the grade of Assistant Engineers shewed
@S juniers te several Executive Engineers premeted much
later frem the grade ef Assistant Executive Engineers,
In that case, at ene time Jreliance was placed by the

respondents en the Ministry ef Heme affairs O,M, dated

0006 s e
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22.12.59, but the learned Seliciter General appearing
oR behalf ef the Union ef India cemceded that the siid
O.M, has ne spplicatien te this case and was irrelevant
and the Hen'ble Court alse accepted the same view,
Thus, it weuld be seen that there was ne adjudicatien
regarding applicasbility er the vires eof O.,M, dated
22.12,59 in the case of P,S, Mahal & Ors. (Ssupra).
Her'ble Supreme Ceurt decided that case en merits
dehors Ministry ef Heme Affgirs O,M, dated 22.,12.59.
Se far G.Sr. Lamka's case is cencerned, the Hen'ble

Supreme Ceurt has enumciated the fellewing principles.

’

“where recruitment te a sexrvioes or a cadre is
frem mere than one seurce, the centrelling
autherity can prescribe gueta fer each ceurse,
It is equaily cerrect that when.  the gueta is
prescribed, & rule ef senierity by retating
the vgCanCles cali Be « Vvalid rule fer senierity,
But as peinted eut earl ieari if the rule eof seni..
or 3 fv ig imevtricrawv iptreri-ine with th+ ~uets
rule gnd there 1is enel=-meus dev;atun frem the
gieta rule, it would be unjust, in.eguiteus and
unfair te give effect te the reta rule. In fact,
as held in 0,0, Singla‘'s case (AR 1984 SC 1595)‘
¢iving effect tc the reti cfter noticing ener-
me us departure from the qaetc rule weuld be vie-
lative of tv-\-~\-~‘— i%e s --~.~sv&é, ab-um‘..g ti’lat -0
queta rule was mandatery in character, as peinted
eut earlier, its depasture must permir rejectien
., ef reta rule as valid principle eof senderity,"

i Phe Supreme Ceurt has again in the same ruling held
thit; 3

\\l Sqlee 7w .giving effect to the reta rule after neticing
o the enermeus departure frem the queta rule weuld be

vielative of Articles 14 and 16, that selectien er
recruitment ¢f ene year shall have precedence ever
selectien or recruitmant ef the mext year and this
is what is knewR seIrvice jurisprudence as senierity,
accerding te centinueus efficiatien in the cadre er
the grade... This is in tune with fair play and
justice and emsures ejuality as mandated by Article
ie ™

we have held in eur judgement that there was ne break
dewn ef queta and reta rule in the imstant csse. The

appl icants due te men.availability of prometees were

.‘.7 e &
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eligikle fer appeintment as Inspecter enly fer twe
years or se vhich cannot be _censidered te be a break
dewn ef gqueta rule, The premotees were given their
dates of senierity against the vacancies reserved fer
their slets in the prescribed ratie and there is ne.
thing wreng in such a system which was accepted by
everybedy when they get their appeintments in the
Inspecter grades between the peried 1973 te 1985,
while the respendents have claimed that they had applied
the MiA's OM dated 22,12.59. we did find that this
was Bet dene very meticuleusly and precisely and that
is why we have given an erder that they must recast
the senierity list taking inte écccunt the exact
stipulatiens ef MiA's O.M, dated 22,12,59, which may
mean disturbing the senisrity erremously assignirg te
ra--1its g€ wmil 38 premeteas, Since the
senierity lists are enly previsienal subject te cerrectien
the erder passed by us will have a salutary effect ef
bringing &ll the anomalies and errers te a legical and
_”final cerrectien. The rejectien of S.L.P. BY the
Agh{ble Supreme Ceourt dees net cenfer upen the judge-
_ medﬁ and erder passed by the Tribunal er the High Ceurt
thqﬁsanctity ef final adjudicatien in the matter, It has
Been held by the Full Bench ef the Trikunal in the case
ef Dr. J.P., Sharma vs, Chief Secretary, pelhi, reperted

at 1935 (2) ATT 3e&, that s

wwhat is binding en all Ceurts within the
territery of imiia, as previded imn Article

141, is the law declared by the Supreme Court,
The dismissal of S.L.P. by an unreasened erder
dees net ameurt te declaratien ef law under
Article 141 ef the Censtitutien and the said
erdaer cannet ke treated as an affermance of

the Views expressed by the Ceurt or the Tribunal

@gainst whose erder/ judgemant the SLP was
preferred,” ' 5



- 8 -

In tbis, we are alse supperted by the latest judgement
ef the Hon'bkle Suprems Ceurt delivered by three Member
Bench in the case of Unien of India & Anr. versus G.K.
vaidyanathan & Ors. reperted at (1996) 32 ATC 135. It
has been held by the Hem'ble Supreme Ceurt in paragraph
12 eof the judgemert/erder that since the reta queta
fule cannet be said te have bdeken dewn en geimg threugh
the facts of the case although excess recruitment were
made during the peried 1973 te 1981 in the premotiens
frem beth direct recruits and prometees, it was net
necéssary either to deal with the dé.cis iens cited by the
Benches on the guestien whem the queta rule can be Saif'
to have breken dewn er with the gquestien whether the
principle centained in OM dated 7.2,1986 can be given
retrospective effect,* In that matter the judgements
0f +.~ nRench=e of the Tribunal were different. The
Hon' ble Supreme Ceurt helc that the decisien ef the
Madras Bench was based upen cencessien and cannet be

-
treated as « decislen on merit, Our decisien 1in the

_ _imstant mgtter was based ®n the merits ef the case. -
. nz"'r‘.;—TF'«f\

eur owhR reasens as stated in the judgement / order,

4, In view ef this, we find these twe Review
applications tetally devoid ef merits and the Same

are dismissed,
_ertified True Copy
Date .. .. .. .. ..

( N.K, VERMA ) , . ( B.S, HEGDE )
Member (A) «.ciion Officer . Member (J)
.ntral »dmn, Tribunal

cvE. S e ™ ane!

-

(/)Z;




