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1. R.P. NO. 30/96 
in 

0... No. 425192 

hankuX Ramchandra Kadirn 
& 146 Others 	 Petitioners. 

yerS L 

union of India & 9 Dthers 	,.,. 	Respondents. 

2, R.P. No. 31/96 
in 

.2.". No. 259/93 

padmakar Arjunrae Deshmukh 
& 6 Others 	 ...• 	Petitioners. 

vers us 

ir of 	Others 	. 	R2fldent 

R H' BLE I'R • N • K., V.R M?,YLNUE.R JD M fl LTRAT IV: 

These are the Review petitions against the 

juagent er or 	of the Tribunal in Q. No, 42 5/92 

ma 259/93, which were decided by S coatnofl oraer on 

6.12 .95. The 	1 icants in these two Review Petit £oflS 

brought to notice that there are serious errors 

in'the judgenent contrary to the pleadings as 
:' 	....... 

as 	fatts. 	In the Review Petit Ion No. 30/96 

- in relation to CA NO, 425/92 the appliCeflt has canvassed 

again the ratio of the judgemerit in the caSe of UttamraO 

Hanumaritrio 	in OA No. 823/7 b; which th senlo.. 

rity wils reuir 	to be determined between direct recruits 

and promotees on tLe basis of ContinuOUs officiitifl in 

the cadre notwith3t and ing the dates of confirmation. 



5ince the said judgement of the Tribunal was upheld 

by the M.n' ble supreme C•urt by the dtsniissál of 

S.L.P. filed on behalf of Union of India and iReview 

Petition No. 18/93 was also dismissed by the Tribunal, 

the matter relating to the fixation of interse seniority 

between direct recruits and promotees has been settle. 

The revised seni•ritl list subsequent to the judgement 

is now based on the length of serViCe after their initial 

apoiritfleflt 45 direct recruits • The applicants have 

prayed in these RPs that by the present juagement in 

these o.As, the whole matter has been s.ught to be re 

opened which stood concluded by the earl icr judgerrent 

of this Tribunal in O.A. No. 82 3/87 Uttamras Hanumantras 

Jadhav & Ors. This is an error apparent on the face of 

the record and the present judgement, therefore, deserves 

to be reviewed. The applicn haalso brought to the 

.as it was nobody's case that the judgements in the case 

of U.H. Jadhav & .Ors. (OA No. 823/87) and K.K. Patlr • 

No. 213/87) ought to be reviewed. The present 

judgement in these OAs has sought to be review the 

judgements in the earlier s which is not perm.ssible 

_i.r a DiviSLofl Bench to do, The effect of the judgement 

in the present GAS is that the reliefs granted in the 

:ear1ier judgements are liable to be withdrawn. The 

present judgement, therefore, deserves to be reviewed 

to reuve this anomalous and incongruous sjtu*tlOfl. 

nothererror has crept in by permitting grant of 

seniority to a preatee oficial for the period when 

he was not even eligible fox4,  being pror.ted to the 

post of Inspector. The rel:mnce of the Division Dench  

I 
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en the Ministry of Hone Affairs Memorandum dated 

22nd D.cember, 1959 is not c•rrect as in the oar] ier 

Ohs of U.k! Jadhav & Others, the Bench did not accept 

thla c.ntsnti.n made on behalf of Union of India as 

well as en behalf .f the pr.motee officials. The 

said G.M. dated 22.12.59 had not only becme obsolt 

as it was not being applied after the judgemits .f 

H.n'bl. supreme Court in various matters in Which 

Hen' b]. Suprame Court has stressed on seni.rity being 

determined on the basis of length of service as also 

the fact that the £rnakulem Bench .f this Tribunal 

by its Judgement dated 26.3.1991 in the case of V. 

. 	Narayanaa & or. • versus C.l].ect.r of Central Excise & 

Customs reported at ATR 1991 (2) C.ir. 66, has declared 

the paragraph 7 of the O.M. dateS 22 .12 .59 as violative 

.f Articles 14 and 16 .f the Constitution and it also 

held that the fixing .f the seniority in the case of 

thue opicantS 	.ng en O.M. Qatea 22.12. was 

irregular and iaproer. Trie apliCants have stresss 

the point that this U.b. did not have the liberty to 

disearee with the juagement of the C.erdin.te benches 

o Tribunal as j i.v en by the Xrnakulam Bench and 

1ydbad Beach earlier to that,bes ides the ratio of 

th'Jud ge ment in J adhav' S case. 
i 

2. 	in the other ReVieW petiti.n No. 31/96 in 

O.A. No. 259/93, the R.P. has been filed by padmekar 

Arjunra. Deshmukh without having been verified by the 

learned counsel for the petiti.ners in that matter. 

Apart from this defect, this R.P. is also a repetition 

of the points made oy the petitioners in R.P. N9.30/96. 

i 
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Besides, the petitioners in this R.P. have brought 

to the notice the judgenent of the Hon'ble Supreme 

Court in the case of P.S.  Jahal & Others vs. Union 

of India & ors. reported at AIR 1984 S.C. 1291 

wherein the vires of Government O.M. dated 22.12 .59 

has been interpreted by their Lordships and subse-

quently in case of J.S. Lamba & Ors. vs Union of 

India reported at AIR 1985 SC 1019 wherein the Man' ble 

uprene Court has held that the seniority of the 

aplicant cannot be fixed in accordance with the 

0.14. dated 22 .12 .1959, 

3. 	We have given the Review Petiti.flOUr serious so 
considerati.n. The appliCfltS in bth these O.As 

under reference had at no time questioned the vires 

of the Government C.M. dated 22.12 .1959 as would be 

-r 	 e? r ro1r' 	inRE Nr 

3U/96. The entire edjudicitiOn in these two 0.As 

was to recast the combined seniority list of the 

Inspectors of vet iQU3 CollectorateL as on 1.1 .91 on 

the basis of the c,ntinuous officiation in the cadre 

after being duly appointed and joined in the cadre 

leaving out the date of c.nfirinatiofl. In the pleadings 

ar arguments, the leirned coinsel for the applicants 

tct.11y relied on the xato of the jgement given in 
Lw 

\> 	the case of UH. Jadrav & 0'S. (0.A. to. 823/87) which 

recast the seniority Of the direct recruits vis.-a-

vis Jadhv & others, who beve according to certain 

seniority lists een aointed and joined earl icr to 

him. The Q.js were filed to rerrove the anomalous 

situation cretked by the nterpe1atiOfl by Jadhav and  

thcrs in the combined seniority list. Our judgernent 
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and •rder in this matter has been gassed on the facts 

and c-tatiens brought to our netice duri.ng  the cour e 

of arnent5. The case of V. Nerayanen & OrB. versus 

C•l lecter of Central excise & Custom decided by the 

rnekuiem Bench and the cases .f P.s. Mahel vs. Unie 

of India & j., iamba vs. Unien of mdii (supre) decided 

by the Honbls 4upreme Cetirt were never breght 

supper t of the or gu rents of the lear nod c.0 ns ci for the 

applicants. in any case, the facts and circuJnsteflcez 

of the case new breight to our notice have no reltvonoe 

in the present case. in the case of V. Narayenea 

& OrB. vs. Collector of Central £xcise & Custems • the 

vires of para 7 of the Government O.M. dated D7.02.6 

was adjudicated and the same was declared mull and void 

and accordingly, the seniority list prepared on the 

besis of that O.M. was directed trecast o the 
1 

5-5 	 -5 - 

the O.M. dated 7.2.€46. in the case of P.. Zahel, the 

matter related to ap,i.ntments in the Central Pul ic 
Ok 

works £ertment .s ssitnt.xecitive ngineers uner 
OW 	 kLe1es issued on 21.5.54,he prebls of inter so 

set 	between the Assistant Executwe ELngineers and 

the ASzitnt ngimcrs arose because of the quota 
1/ 

systeth which came into existance25.8.l949. The appoint.. 

merits, thereafter, continued with these problems upto 

1971 when the seniority list of the executive E.ngineers 

promoted from the grade of Assistant Engineers sbwed 

S junioz to several Lxecutive £ngineers promote1 much 

later from the grade of Assistant xecutive £nginoers. 

In that case, at one time I'elianCe was pac41 by the 

respondents on the Ministry of Home iffairs O.M. dated 

0• 
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22.12 .59, but the learned Solicitor General appearing 

nbehalf of the W*i•n of India conceded that the said 

O.H. has Ike ipplication to this case and was irrelevant 

and the klan' bi. Court also accepted the Same view. 

Thus, it would be seen that there was no adjudicatiom 

regarding applicability or the vires of O.M. dated 

22 .12 .59 in the case of P.S. Mahal & Ors. (supra). 

Hon' ble Supreme Court decided that case on merits 

dehors Ministry of Home Affairs O.M. dated 22.12 .59. 

So far G.S. LuIbiLS case is Concerned, the Hon'ble 

supreme Court his enunciated the following principles 

bvjhere recru.tment to a service or a cadre is 
from more than one serce, the controlling 
auth.rty can prescrike quota for each course. 
It is equaily correct that whefl.. the quota is 
prescri.bed, a rule of Senrity by rotating 
the vacncs c 	vel.d zule for sen*r.ty. 
Put as pointd eu* eri:. ..f the ru'e cf Seni.. 
rV 

rule and there is eno..:meus deviat..on from the 
quota rule, it would be uujust, in_equitsus and 
unfair to give effect to the rota rule. in fact, 
as held in O.Q. Singla's case (Ak 1984 SC 1595) 

4 	- 	, 	, 	'•.- 	 4 

	

in 	 r r 	enor- 
mous departure from the quota rule would be vie.. 

	

of 	 that 	w 
quota rule was mandatory in character, as pointed 
out earlier, its depa.:ture mist perinir rejection 
of rota rule as valid principle of seniority." 

The 4upreae Court his again in the Same ruling held 

that 

* .giving effect to the rota rule after noticing 
the enormous departure from the quota rule would be 
v.olative of Articles 14 and 16, that select.on or 
recruitment .f one yer shall have precedence over 
selection or recruitrnnt of tre next year .nd this 
is whit is known service jurisprence as seniority, 
eccrdLng to continuous officiation in the cadre or 
the grade... This is in tune with fair play and 
justice and ens ures euaiity as mandated by Article 

we have held in our judysment that there was no break 

down of quota and rote rule in the instant case. The 

applicants due to non..avaiieDility of prom.tees were 
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eligible for •ppifltmer)t as Inspectsr •niy for two 

years or s• which cannot be considered to be a break 

down of quota rule. The pr.motees were given their 

dateS of seniority against the vacancies reserved for 

their slots in the prescribed ratio and there is no 

thing wrong in such a system which was accepted by 

everybody when they get their app.intnCflts in the 

inspector grades between the peri.od 1973 to 1985, 

while the resp,ient.S have c1aiaed that they hd applied 

the ItA' s Oi1 dated 22.12.59. we did find that this 

was not uene very meticulously and precisely and that 

is why we have given an order that they must recast 

the seniority list taking into account the exact 

stipulations of MiA'S O.M. d.eted 22.12.59, which may 

disturiflg the seniority errously '7 to  

- 	-- 	 Since th 

seniority lists are only previsional subject to correction 

the order passed by us will have a salutary effect of 
Ak 

bringing all the anomalies and errors to a logical and 

final correction. The rejection of .L.P. by the 

Hon'ble Suprone Court does not confer upon the judge 

meat- and order passed by the Tribunal or the High Court 

the senctt' of final 4djudicatien in the m.tter. It hs 

been held by the Full bench of the Tribunal in the case 

of ir. J.P. haLma ys Chief ecretary, Delhi, reported 

at 195 (2) kaj 36. that 

'what is binding on all Courts withifl the 
territory of India, a provided in article 
141, is the law declared by the Supreme Court. 
The dismissal of S.L.P. by an unreesoned order 
does not arrUrt to declaration of law under 
rticle 141 of the Constitution and the said 

order cannot be treated as an affermance of 
the views explesseo y the Court or the Tribunal 
sga1rit whOse order/ judgerflt the LP was 
preferred ." ••. 8 .. 
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In this, we are also supported by the latest judgement 

of the Hon' ble 5 upr eme Court delivered by three Member 

Bench in the case of Uni.n of India & Anr. versus G.K. 

Veidyanathan & Ors. reported at (1996) 32 ATC 135. It 

has been held .0y the H,able upreme Court in paragraph 

12 of the judgemeat/order that since the rote quote 

Cule cannot be said to have }eken down on going through 

the facts of the case although excess recruitment were 

made during the period 1973 to 1981 in the promotions 

from both direct recruits and promotees, it was not 

necessary either to deal with the decisions cited by the 

Benches on the question when the quote rule can be 5ai 

to have br•ken down or with the questi•n whether the 

principle contained in OM dated 7.2.1986 can be given 

retLOiJectiVe effect.' 	In that matter the judgements 

-- -- tr 	 were àfferent. The 

HOfl'ble upreme Court he1 that the ceciSi0fl of the 

Madras Bench was based upn ConCeSSiOn and cannot be 

treted as 	QCCiSi.O on iirit. Our ceciSiOn in the 

ins tflt [flatter was bas ed fan the mer its of the ces e. 

t 	 geflt gwen by aflOt  er DiviSiOn Bench of this 

r 	
ver)enCh or any ether 3,nth for that matter is net 

ing as we have disagreed with the conclusions 

aL r iv ed at by the ear 1 icr D.B. of this Tr ibun al with 

our Owfl  reasons as stated in the judgement / order, 

4. 	in view of thi5, we find these two Review 

1,p21ic4tOr ttily dvCid of merits  and the Same 

are djSTniSsed. 	
;ertified True Copy 
Date 

( N.K. 
Meikier (4:t) 

cvr,  

in Officer 
raI dmn, Tribunal 

B.L. HGDE 
Member (J) 

  

w 


