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MsReMetkar, working as

Chief Ingpector of whreless Traffie,

Central Railway, Bombay VeT..

Bombay - 400 001, see plicant.

By Advocate ghri G,S.Walia
V/So

1, Union of India through
General Manager,
Central Railway,
Borbay VT, Bombay.

2, Chief gignals and Telecommunication
Engineer, Central Railway,
Bombay VI, Borbat,. «s« Respondents,

By Mvocate shri s,C.Dhawan,

I ORDER I I ORAL |

I Per shri R.G,vaidyanatha, vice chairman X

This is an application filed under Sectione19
of Administrative Tribunals acts Respondents have f£iled
reply, We have heard shri g,s,wWalia, learned counsel for
Applicant and shri s.C,Dhawan, learned counsel for
Respondents,
2e The applicant's case is that he was working as
IﬂSpector Wireless Tra€fic in Grade~III in the Central
Railway. He came to be promoted as Dyes Ingpector Wireless

Traffic in the payseale of %.1600-260q,then he was further

promoted as chierjﬁéﬁééﬁQ? Wireless Traffic(CIwr) i;%zti’szff
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grade of Rs,2000-3200 in April,°1l, Applicant's grievance-
is that he should have got this-promotion as ciwr in March, €9
when the vacancy of ciWT arose but he haé}been denied
promotion only on the ground that he has not put in
two years service in the previous cadre, 1t is stated
that though the Railway Board circular dated 19/2/87
fixes a minimum two years service in the feeder cadre
to get eligibility to promotion in the next cadre,
the applicant is governed by Railway Board letter dated
28/10/75, where the promotional prospects of Wireless
Operators: were Kept intact and it cannot be diluted
by 1987 circulgr. Applicant relies on two decisiogﬁ
of Madras Bench of Tribunal where on the basis of
Board's circular of 1975, the OA has been allowed in
preference to Boardds circular o£:1987., But the
applicant’s stand is that the respbndents cannot put
any condition of two yeafs service in the feeder cadre
inview of the letter dated 28/10/75. He made a
representation in this behalf to the Railway Administration
which came to be rejected vide Impugned letter dated
3/4/92, Therefore, the appiicant has approached this
Tribunal for quashing the Impugned letter dated
3/4/92 and set aside the condition of two years service
in the feeder cadre as applicab}gfto applicant and that
he is entitled to be promoted iﬂ the payscéle of -
Rse 2000-3200 w.e,f, April,89 when a clear vacancy arose
and for other consequéntial benefits;
3. The respondents in their;ii%ﬁgg}have pleaded

that the application is barred by limitation. It is

stated that by virtue of Railway Board circular datejgﬁ///////”



19/2/87, in Group'C' post one has to put in two years service
in lower cadre to get promotion to higher grade, It
applieg§ to all employees including the appllcant. 1t is

-y B

stated that the Railway Adminlstration is empowered to
make rules which govern future promotaons j?*ﬁirestricted.ﬂl
It is also stated that the chamce of promotlon is not
a condition of service and.therefore the right of
respondents to modify%%fzgggiii;ihe rules is unrestricted.
I+ is stated that the decisions of the Madras Bench are
not applicable to the facts of the present case, It is
stated that in February,89, the post of CIWr was
emporarily downgraded as DIWI and therefore no post of
CIWr was vacant in March,8%. It is also pleaded that

- the said poét of CIWT was only restored in March,91 when
the case of applicant was congidered and he was promoted
in April,?1. 1It is therefore stated that applicant's
prayer for retrospective promotion from 1989 .is.lisble
to be xxxxuxwtfrejected since there was no such post
available at that time, It is stated that two years
service is minimum féquirement for a promotion from
Jower grade to higher grade and it applies to all

-,y departments including applicant's department, It is
thercfore stated that the applicant:ls.not entitled to
any of the reliefs, .
4, arguments werc addressed at the bar opgh@lpogﬁé\f
whether minimum two years service is necessary in the
feeder cadre for promotion to the higher post as per

Railway Board?'s circular dated 19/2/87. while not

disputing the fact that minimum two years service is

"
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necessary as per Railway Board‘*s circular dated 19/2/87,
learned counsel for applicant maintained that in view
of 1975 letter, the departments where officials working
in the Wireless Traffic Department were entitled to
promotion as per the then practice where there was no

minimum period of two years service. He strongly

‘placed reliance on two decisions of Madras Bench which

are Ammexed to the OA; One of the judgement is dated
7/6/89 in 0A-359/88 and tbe other ig dated 12/7/91 in
02=561/90., NoO doubt the Division Bench in those two
judgements have taken a view that minimum two yeérs
serivce for next promotion as per 87 circular should
not be applied to this particular departﬁe@t to which
the applicant belongs in view of letter dated 1975,

The learned counsel for respondents tried to canvas the
correctness of the said two decisions, In our view
since they are decisions given by coordinate Bench,
even if we are inclined fo take a different view,
needless to say, the matter will have to be referred to
a largexr benchy The arguments of the counsel for
respondents that the rules can be changed or amended

is not without force, However, in the facts and

circumstances of the case, we need not go into the guestion

whether the decisions of the two Benches of Madras Bench

requires re-consideration or not since on facts the

OA can be disposed of, Azb////,ff“
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5 In the two decisions of Madras Bench, there
e

@Eé%EEECuliar facts which clearly pointed out that there
were vacancies but inspite of that officials were not
promoted by relying on 1987 circulax, that is why the
Madras Bench of the Tribunal gave a specific direction
that the promotion should be ordered from the particular
date when the vacancies arose, But in the present
case, the applicant has come with a definite allegation
that there was vacancy of CIWr in March,89. This has
been gpecifically denied in the writien statement and
there is a positive assertion that there is no post of
CIwr from March,89 till March,91. Tt is the applicant
who has come to Court seeking a direction that he should

<5 nottpliged:,

be promoteds.  sufficient documentary evidence/on reconi/
‘.i to show that a-vacancy did arise in 1939 Aprif and he
was not considered for promotionwxxxxgxxxgxggigiﬁf
Respondents have made a specific statement that from
February,89 post of CIWr was downgraded and there was
no post of Ciwr from February,89., till it was again
restored in March,91. The applicant has not even filed
a rejoinder to this reply denying the allegation, 1I1f
— there was a vacancy in(gﬂe should have produced sufficient

materials in support of the same. Thewestion of giving a

direction to respondents to consider the case of the

Q _.ﬁ-O - o
apply’mmx_xm 1975 circular and/1987 circular,
Therefore, in the facts and 01rcumstan035 of the case,
in the absence of specific material’we cannot grant any

relief in favour of applicant in the form of retrospective
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promotion to applicant. We may also place on record

that applicant has since retired. from service during

the pendency of the OA. 1In the facts and circumstances

of the case we are not inclined to grant the reliefs
prayec for by the applicant,

S _Learned counsel for applicant contended that
the impugned order of the Competent authority rejecting
his reqguest is on the ground that-he has- not completed
two years of service for promotion. It may be so. -It
will not help the applicant in any-way- since +thexre is-

no sufficient materials on r@éord,to_show-that in 2pril, 89
thére was a vacancy to consider the case of-the-applicant,
Therefore the application is -liable to-be rejected -

7e In the result, the applicant fails and it

is digmigsed, No order as to costs.

(B.N.Bﬁﬁﬁﬁﬁﬂf—-““fr"“”' (R.G. VATDYARATHA)

MEMBER (& ' VICE CHAJRMAN

abpe.



