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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

BOMBAY BENCH

ORIGINAL APPLICATION NO.593/92
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Shri J.8,Badre, «+ Applicant
v/s |

Union of India

through the Secretary,
Ministry of Fipance, Dept.
of Revenue, New Delhi,

and ors, .» Respondents

e,

CORAM 3 R >

HON'BLE SHRI V.D,DESHMUKH, MEMBER (3)
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™

ﬂggearance :

MR.M.ALMAHALLE, Adv,
for the applicant

Shri P,M,Pracdhan,
counsel for the Respondents

ORAL JUDGEMENT DATED 3 6,1,1993
(PER 3 V.D.DESHMUKH, ™M3)
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g &
The applicant who was servée in the
Income Tax department before his retirement/shpe;annuatior
b h;f‘Filed«tE:: Original Application No,557/89, contending
that he was uwrongly denied the promotion to the cadre of
Chief Commissioner of Income Tax, This application
was decided by this Tribunal by the judgement dated
2.5.1991 and the respondents were directed to summom
a review Departmental Promotion Committee which will
consider the applicant's record excluding the entry
of 1987-88, It was further directed that the comparative
merit of the applicant ¢ghall be judged by the Revieuw
pD.P,C, alonguith that of those who were smpanelled
Was 7
and promoted on the higher level, It #s also directed

that the promotions so made will be deemed to have

been set aside and will be substituted by the promotions

N .2,



which will be made on the basis of mview Departmental.

Promotion Committee,

2. After receipt of this judgement, the

Review Departmental Promotion Committee was consfigtuted
and the applicant was promoted on 23,9,1591 to the

cadre of Director Gensral (investiagaion), Bombay, which
postf;quivalent to that of the Chisf Commissioner of C::::
Income Tax, The applicant officiated in thg said

PP e

post till 31st October 1991 on which/ he sudérannuated.

3. "~ After superannuation of the applicant,
the respondents have passed an order dated 24,1,1992
under which the applicant was prbmoted to the Grade
of Chief CommissiBner of Income =tax notionally with
gf fect from 31,5.1990, howsver, it was made clear

wWas &’
that the applicant 4# not entitled for any arrears of
pay for the period from 31,5,1990 to 31,10,1991, It
is an admitted position that this promotion has been
taken into consideration for granting noticnal increments
and other aamissible benefits:af%erefore, the applicant
filed this application claiming that the respondents
be directed to pay arrears to the applicant far the
period from 31st Néy 1990 to 31st October 1991 and
all conseguential benefits, The applicant also

claims an interest on arreats of pay.

4, The respondents were granted time after
the applicaftion was admitted to file reply but the
reply was not filed till this date, This Tribunal
on 13th November 1992 granted time to theresponcents
to file reply as g last chance with further direction

as regards an advance copy etc, Houwever,uritten reply

was not filed in the time prescribed, It must be

‘pointed out that although written reply has not been

The S
filed by the responcents,thés submission/made on behalf
-2
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of the respondents would shou that ther espondents

do not dispute the facts which are essential for the

decision in the application, and the gquestion on which
. ?ﬁ

the fate of the applicaft rests is more or less a legal

question,

5, It was contended on behalf of the respondents
that t he applicant'uas not entitled to arrears of pay
for the period from 31.5.1990 to 31st October 1991 as
. el "
he was promoted notionally #et he had not actually workgip—
on the higher post, and in vieu of the F,R.17
t\ the applicant was not‘entitled to any arrears of pay aﬁdcﬁi

in such circumstancesl the principle of no Work no pay

had to be FOllOUBdlfﬂ2$£6=ﬁ%%$€ﬂ%=€aﬁﬂ.é%i

6.3 The learned counsel for the applicant relied
upon the various decisions, which bave been urged in the
application, He also relied upon the decision of the
Hon'ble Supreme Court in the case of Union of India

V/s K,V.Jankiram (AIR 1991 SC 2010), In this case the

question of applicability of Rule 17 of the F,R, was before

the Hon'ble &RCHart and/’;ﬁpreme Court held that the normal
rule of 'No Work No Pay'! was notapplicable in all cases and
“ it will not apply in cases where the emplbyee although willing
to work was kept away from work by the authority for no
fault of his., In the case beForéﬁﬁon'ble Supreme Court,
the respondent was not‘cunsidered for promotional post
on the ground that the‘disciplinary inquiry was pending
against him. He was finally e%%onerated and not even a
Censure was ég; passed against him and the Hon'ble Supreme
Court held that in such cases the rule-no work no pay
§>\ /{ would not apply, At the same time the Hon'ble Supreme
| Court also found that the denial of salary and other
henefits for the period during which no work was done by

the employee was not ipso facto illegal and ultimatély

directed the appellants to consider whether the respondentp
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Jankiram was entitled to arrears of pay for the period

of notional promotion precegdingf the date of actual

promotion, In the present case also g
passed in 0,A, No,557/89 shouws the applicant could not
get promotion in time because of adverse remarks in the
year 1987=-88, This Tribupal directed that the applicant
shall be considered by tbe'Raﬁﬁhu Departmental Promotion
Committee ignoring theselremarks and t he applicant was

granted notional promotion,

7. The learned counsel for the applicant also
relied upon the decision of the Hon'ble Supreme Court

in the case of P,5,Mahal V/s Union of India_(AIR 1989

5C 1291), in which case the Hon'ble Supreme Coury held
that the notional promotion will carry with it the salary
and allowances uifh retrospective effect, My attention
has been drawn to the decision of the Hon'ble Supreme

Court in the case of Paluru Ramkrishnaiah V/s Union of

Indishand ors which was decided alonguwith other
appeals and which judgement is reported ime$ﬂé:E;;}

AIRF199p SC 166, In this case thte Hon'ble Suprem% Court

upheld the judgement of M.P.,Bigh Court as regards back
©ages holding that it was the settled service rule
that there was no pay for no work and the appallant

will not be entitled to pay and allowances during the
period he had not been performing the duties of higher
post, although after due consideration he was given
appropriaste place int he gradation list, After going
through the judgement carefully, I find that the facts
in the present case are distinguishable, Apart from that
the present case will be governed by the subseguent |
decision of the Hon'ble Supreme Court in the case of Union

of India V/s Jankiram (supra).
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B The learned counsel for the respondentiﬁ
e f?rt,'wu:tpvi, RBewgh of I

relied upon the judgement offthis Tribunal in the case

of D.M,Basu V/s Additional Secretary to Government

of India (Delhi) (OA 2333/88) decided on 23.4,1990

(st 88) (3). The fact in th%hcase before the Principal
Bench were however, entirely different, There the
guestion was whether the applicant who was given notional
promotion uas entitled to the benefit of the decision of
the Calcutta Bench, which was passed in the year 1987
i.e., after the date of retirement of t he applicant,

The Principal Benph found that the judgement of the
Calcutta Bench stipulated that those who were no

longer in service and whose pay was fixed notionally
shall get the pen;ionary benefits in terms of the rules
in force at the relevant tiﬁe, and t herefore, the
judgement was not applicable to the case Df/applicant.
After having considered all these decisions I find

that the present Ease shall be governed by the judgement
of the Hon'ble 5upréme Court in the case of K,V,Jankiram
and ors, At the same time it ﬁust be pointed out that
gven according to this judgment even though it is found
that the rule of 'n0 Work No pay' was not attracted

the employéeﬁ shall not biﬂ}pso facto entitled to arrears
of wages for the period ﬁ%—?otional promotion, an¢ the
authorities have to consider whether he is entitled to
the arrears of pgy or not, Such directions were given

to the appellants by the Hon'ble Supreme Court, .

In the present case also similar dircctions

are warranted and, hence I pass
-5..
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the following orcders, The application is allowed

and the respondents are directedoto consider whether

the applicant is-entitled to anziars of pay for the

period from 31,5.199C to 31,10,1991 and the consequential
benefits, C::ﬁhe applicant shall make a representation

to the respondents who shall consider and decide the

same within a pericd of four months from the date

of the representaticn, There will be no order as to costs
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