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S.Ganeshan Subbayya,

R/o0.Prabhat Nagar,

Room No,226,

Ghatkopar (E),

Bombay. .. Applicant

VS.

Union of India

through :

The Divisional Rly.jlenager,

Central Railway,

Bombay V.T. .. Hespondent

Coram: Hon'ble Shri Justice S.K.Dhaon, y
Vice=Chairman.
Hon'ble Shri M,Y,Priolkar, Member(A )

Appearances:

l, MI‘.L.M.Nerlekar
Advocate for the
Applicant.

2. h‘ir.J.GosaWant,

Counsel for the
Respondent.

OFAL JUDGMENT: Date: 10-8~1992

(Per M.Y.Priolkar, Member(A)}

The apﬁlicant who was appointed on
31-8-1982 as a thalasi in the Central Railway
on casual basis was promoted, again on casual
basis, to work in the‘iﬁgkr post of Driver on

12-12-1985., On 29-8-90 a notification was issued

for screening of casual labourers/substitutes for

absorption as regularrKhalasis. The applicant

having been declared successful in the screening was

offered a regular post of Khalasi on 15.4.1992. The

grievance of the applicant is that some of his juniors

have been retained tow work in the higher post of

Driver whereas the applicant though senior has

been reverted to the regular Class IV post. The

applicant having refused to join the Class IV post
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has/allegedly been given any work since Sth of
'May,1992.
2. : According to the respondents, after

the order dtd. 15,4.92 was issued feg&larising
the appllcant in a Glass IV post he has ot

reported for work w.e.f. 5th May,1992, The Tes-
pondents hava also stated that the higher posts

of Drivers are in a purely temporary organisa-

‘tion and hence they ¢annot be made permanent,
“and it is therefore not possible to appoint

‘any Drivets on a regular basis. The practice

folléwéd by the respondents is to initially

.éppéiﬁt_or promote persons. to work on this post

of Dfiver'on purely casual basis and as and when
such casual employees became due for regularisa=
tion, they are censiderad for absorptlon in
Class IV posts in regular establishments. The
learned counsel for the regpo.dents, however,
could not confirm whether any employee junior
to the applicant has in fact been retained to
work in the higher post, though casual, of
drivei while the applicant has been reverted to

the reguiar class 1V post.

3. ' Wé appreciate the difficulties of
the.respondents in appointing anyone to the
post of Driver, which is in?purely temporary
estéblishment on a regular basis. Still, we
do ndt see any reason why the respondents
should find it difficult to continue in the
same capacity employees like the applicant who

) w
have already on casual basis in the driver's

post for a long period even after their [ gz
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regularisation in the lower Clasé IV posts as
Khalasis. Even after théir regularisation, such
employees could continue tovwork_iﬁ the ﬂigher
posts agjlbng‘as'a regular seleétion to those %mi;
frOmaa$§hg eligible employees has no£.been‘made.
Learned -counsel for the respondents explained
that if a regular employee is appointed on
casual bagis to a higher post but a casual
employee to the lower post on regular basls, it
could create some administrative complications
but he could not spell out any specific complie
cation or any rules or instruétions which PIOw
hibit such appointments. In our viéw, a3 long as
@ regular class IV employee holds a lien on a
Khala51 s post, a casual emploVee app01nted to
that post becauss the=holder=ef the holder of the

‘post is promoted on a casual basis to a higher

post, cannot have any right for regularisation

in fhat'post_and.as‘suéh, no administrative
diffic%I%y should come in the way of such arrange-
méﬁtsafln'ény'case, a casuyal worker who has worked
on‘a:post_for a long péri@d'shOQId have a hetter
cléim~to“éontihué in that post even, after regue

la:isation on a lower post, than hisljunior @%ﬁﬁﬁ%ﬁ

who is yet to be regularised in the lower post

or aﬁ-butsider proposed to be directly recruited
on a casual basis t0 the higher post. In this view
of thé matter, we allow the application in part
and difect_that the applicant may be continued £
work -on purely casual basis in the higher post

of Driver until a regularly selected candidate is
availsble or until the sanction exists for that

post whichever is earlier. 4
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4. _ The learned counsel for the applicant
stated that although the applicant had offered to

continue to work in the higher post‘bf Driver even

after the offer of appeintment to him on a regular

Class IV post of Khalasi, he was not allowed to

work in the post of driver from 5th May,l992,

Since he did not wish to work in the lower post

of Khala51, he claims sgéggz for the period from

S5th May,1992 until he is/given the post of Driver,

It may~bé nbted that this application was filed by

theuappiicant on ll=5«1992, A specific prayer for

interlm relief had been made in the appllcatlon

for contlnued retention in the higher post.

waever, his prayer for interim relief had not beén

granted by the Tribunal. The applicant could have

accepted the offer of appointment under protest

and he could have joined in the regular post of

Khalasi. On the basis of the principle of "no pay

for no work™, we do not find any justification for

awarding any monetary benefits to the applicant

for the period he himself preferred not to work

on the lower post. He would however be entitled

to his seniority or any benefits for continuity

of service even for this period. Learned counsel

conteﬁded that his prayer for payment of salary

during-this period is based on discrimination

~ against him which is violative of Articles 14

and 16 of the Constitution, We find, however,

no merit in this contention since the applicant

had not worked during this period. Learned counsel

then prayed that atleast this period may be converted
. as leave to the extent admissible. This prayer

seems to be reasonable. Accordingly, resbondents /
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are directed to adjust the period of absence
of the applicant from Sth iay,1992 to the

 axtent of leave due and admiséible unde=xr the

rules. With these directions the O.A. is
6ispoSé&”b%. Lot these directionsbe carried
out wiiﬁiﬁ—fnﬁr wée&s from the date of receipt
of a copy of this order. M.P.Nog 469|92 a-nd

-*uummq/plso'étandsdisposed of.
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Member{A) : Vice-Chairman



