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ORDER

{Per : Shri D.5.Baweja, Member (A)2

This OA. bhas been filed by the applicant seeking
expunging of the adverse remarks conveyed to him in the annual
Confidential report for the period ending March,19920 and also
challenging his non inciusion in the panel notified on

9/11.12.1991 for promotion to the post of Foreman 'B’.

2. The applicant joined in service as Apprentice Mechanic on
16.5.197%9 on Central Railway. After training, bhe was posted as
Chargeman "B’. While posted in Jhansi Division, he applied for
absorption in Traction Distribution Department. He was selected
and posted at Bina. On 23.2.198B9, he was transfered to Vidisha
as Depot Incharge. He was promoted as Traction Foreman in the
scale of Rs. 2000-3200 on adhoc basis as per order dated
9.8.1989. Subsequently, on the request of the applicant, he was
transferred to Kurla Carshed 1in April,19906. For the Annual
Confidential Report ending March,1990, the applicant was conveyed
adverse remarks as per the letter dated 2.8.1990. The applicant
represented against the same and his representation has been
rejected as per the letter dated 18.2.1991 and 21.8.1921 stating
that items 4,9,i@ are modified while all other remarks will
stand. Senior Divisional Electric Engineer (TRS) Kurla Carshed
issued a notification dated 17.1.1991 {for selection to the post

of Foreman "B’ /Head Train Examiner Scale Rs.Z000-3200. Written

@
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4. The applicant has apprehended this non placement of his
name in the panel dated 9/11.12.19791 for promotion to the post of
Foreman ‘B’ on account of the following two grounds and has

prayed for the reliefs accordingly :1-

{a) Adverse remarks in the annual confidential
report of the period ending March, 1798,
conveyed as per letter dated 2.8.17270
deserve to be set aside and expunged as
they are as a result of whims, prejudice
and personal vendetta of the reporting
officer, i.e. Shri A.0.Kulshreshta,
Respondent No. 4 in view of the instances
brought out in the 0A. These adverse
remarks were made with a view to ruin
the career of the applicant. The Additional
Divisional Railway Manager to whom the
appeal against the adverse remarks was
made has rejected the same without
indicating any reasons and proper
application of the mind.

(b)) Shri V.R.Hublly, Senior Divisional
Electrical Engineer who presided over
the Selection Committee was biased
against the applicant as he had issued
the applicant a chargesheet and was

¢
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therefore aware of the pendency of the
disciplinary proceedings and may have
influenced the other members of the
Committee. In view of this, Shri Hublly
could not preside over the Selection
Committee proceedings in which the

applicant appeared.

5. The official respondents have filed written statement
contesting the submissions of the applicant. The respondents
submit that for the adverse remarks conveyed as per letter dated
2.8.1990 for the report ending March,1990, the applicant
submitted appeal dated 6.18.1990 followed by another
representation dated 27.11.1990. The same were considered by the
Additional Divisional Railway Manager and were rejected as per
letter dated 18.2.1991. However , the applicant made
representation again on 18.5.1991 and on recommendation of the
matter, entries at Serial numbers 4,9 & 18 have been expunged and
the balance entries have been maintained and the same was advised
to the applicant as per order dated 21.8.1991. It is denied that
representations have been rejected in cryptic manner without
application of wmind. It is also submitted that the adverse
remarks in the annual confidential report under reference reflect
the objective assessment of the working of the applicant. He was
made aware of these short comings before reporting in the

confidential report. Adverse remarks therefore have not been
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made by the reporting officer with any bias, prejudice and
malafide intention. All allegations of bias or prejudice against
Mr.kulashresta are denied as untrue and unsubstantiated. As
regards allegations of bias against Shri V.R.Hublly and
influencing the other members of the selection Committee,
respondents strongly refute the same. It is submitted that Shri
V.R.Hublly was one of the 4 members of the Committee and each
member had made his own objective assessment and could not have
been influenced by Shri V.R.Hublly as alleged. The applicant was

not found suitable in viva-voce test by the selection committee.

6. The applicant has filed rejoinder reply rebutting the
submissions of the respondents. While elaborating on the grounds
taken in the DA., the applicant has taken additional grounds in
the rejoinder reply. The applicant submits that Shri
A.P.Kulshreshta was the controlling officer for 5 months period
only (october,19892 to March,1990) and he could not write report
covering for the entire period. Nothing adverse was conveyed for
the earlier 7 wmonths period. He bhas also taken additional
grounds for alleging bias by Shri V.R.Hublly, Respondent No. 3.
The applicant has also advances additional grounds to make out a
case that the selection under reference is vitiated. 1t is the
case of the applicant that the representation against the adverse
remarks was still pending at the time of selection and therefore

the adverse remarks could not be taken into account as per the

extant rules. (Q‘
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7. We have heard the arguments of Shri G.K.Masand and Shri

S.C.Dhawan, learned counsel for the applicant and the respondents

respectively.

8. The applicant has made allegation of bias and malafides
against the Respondent No. 3 Shri V.R.Hublly (due to issue of
chargesheet) and Respondent No. 4, Shri A.P.Kulshrestha (for
giving adverse remarks in the confidential report of March,1990).
Both of them though made party by name have not filed any written
statement. In the written statement filed by the official
respondents, the allegations of bias and malafides have been
strongly refuted. The applicant has contended that since the
Respondents No., 3 & 4 have not filed affidavit to refute the
allegations, an inference is to be drawn is that the same are
established. Before we go into merits of the reliefs prayed for,
it will be appropriate to review the law laid down by the Hon ble
Supreme Court when challenge is made on the allegations of bias
and malafides. Some of the judgements are reviewed as under :-
{i) Express Newspapers Pvt.Ltd. & Ors. vs.Union of India

& Ors. AIR 1986, SCC 872.

In para 115, their Lordships have observed

as under :- )

¥ Where mala fides are alleged, it is necessary
that the person against whom such allegations are
made should come forward with an answer refuting
or denying such allegations. For otherwise such
allegations remain unrebutted and the Court would
in such a case be constrained to accept the

allegations 50 remaining unrebutted and
unanswered on the test Ti;probabi]ity.”
(<I .n8/_
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(ii} S.Pratap Singh vs. State of Punijiab

AIR 1964 SC 733.

In this judgement, it is held that even if the
authority concerned denies the charge of malafide or asserts the
absence of oblique motives does not preclude the court from
inquiring into the truth of the allegations made against the

authority.

From the above, it is clear that if the allegations of
bias and malafide remain uncontested, then such unanswered
allegations are to be subjected to "test of probability”, The

burden of proof lies heavily on the party who makes the

alliegations. Mere assertion and vague allegations are not
adequate. There must be demonstrable material placed before the
Court to sustain the allegation. We will now hereafter look at

the merits of the two grounds which as per the applicant are

responsible for non placement of the applicant.

2. The applicant has been advised of the adverse remarks for
his confidential report for the period ending March, 1998 as per
letter dated 2.8.1998. The applicant made representation against
the same. However, his representation was rejected as per order
dated 18.2.1991. He made another representation and on
reconsideration of the matter, the items 4, 9, 18 have been

expunged as advised to the ap licant as per order dated
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21.8.17291. The applicant has challenged the same on two counts
(a}) the adverse remarks are as a result of bias, prejudice and
personal vendetta of Shri A.S.Kulshreshta, Respondent No. 4 (b}
his representations have been rejected without gapplication of
mind as no reasons have been advised to the applicant. A5
regards the first ground, the applicant has laid down the
foundation in support of allegation of bias and prejudice stating
that 5Shri A.S.Kulshreshta has been bearing grudge against the
applicant since the time they were posted together in Kalwa
Carshed in Group 'C° due to some technical differences. The
applicant had brought the matter to the notice of the superior
officer and the Respondent No. 4 was reprimanded for the same.
Shri Kulshreshta was subsequently promoted in Group “B° a3
Assistant Electrical Engineer and posted at Bina in October 1789.
Ever since posting of the Respondent No. 4 as the Controlling
officer of the applicant, Respondent MNo. 4 has been causing undue
harm, prejudice and harrasment to the applicant. Respondent No.
4 jncited labour of the Bina Depot and took help of known “Dada’
of Vidisha Depot one Shri Hamal Singh. Applicant had to lodge a
police complaint for the same. However, Shri Kamal Singh
terrorised the workers and also lodge a false counter complaint
against the applicant. However, Respondent No. 4 pressurised the
applicant to withdraw the police complaint lodged against Shri
kamal Singh. In another instance, the applicant was not released
by the Respondent No. 4 for appearing in examination held in

December, 1782 for promotion to Group B’ inspite of clear
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instructions from Headquarter and Senior Divisional Electrical

Engineer. The applicant had to take his leave to appear in the
examination. However, on returning after appearing in the
examination, the applicant came to know that as per the

instructions of Respondent No. 4, the period for appearing in the
examination is to be treated as absence. However, on taking the
matter with the Senior Divisional Electrical Engineer, the
Respondent No. 4 was directed to treat the period as spent on
duty. This action of the Respondent No. 4 was motivated by bias
and to prevent the applicant from appearing in the examination.
As a consequence to this incident, the Respondent No. 4 issued a
letter dated 21.12.1989 alleging several incidents of
indiscipline, irregularities and inefficiency in day to day
working and calling for applicant’'s explanation. The applicant
submitted his explanation as per letter dated 3.1.1998 for the
letter dated 21.12.1989. However, the Respondent No. 4 as per
letter dated 15.1.1998 rejected the explanation of the applicant
with a closed and biased mind. The applicant alleges that these
letters were written with a view to hamper the chance of
applicant in the selection to the post of Foreman B by
reporting adverse remarks in the Confidential report for the
period ending March,1990. We have carefully considered the above
submissions made by the applicant in support of his allegations
of bias and malafides. We do not find that the same stand the
"test of probability”. The contention of the applicant that

Respondent No. 4 had been carrying grudge against the applicant
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dating back to 1982 when both were working in Group ‘'C° in Kalwa
Carshed is far fetched. [+ the applicant was apprehensive of
this, then when Respondent No. 4 was posted as officer incharge
of the applicant on promotion in Group 'B° should have either
made aware of the same to his superior officers or asked for
transfer, Even when the Respondent No. 4 issued letter dated
21.12.1989 to the applicant bringing out short comings in his day
to day working and rejected the explanation of the applicant for
the same, the applicant did not bring the matter to the notice of
higher authority. The applicant should have been aware that
there i1s likely-hood of adverse entries in his report when his
explanation was rejected by the reporting officer. If the
applicant felt that Respondent No. 4 was biased and prejudiced
and the letter dated 21.12.1989 was motivated then he should have
guarded his position by bringing the matter to the notice of his
superiors at the appropriate time. The applicant cannot take the
plea of prejudice and bias at a later date when the adverse
remarks were conveyed to him. The defence based on the
allegations af bias and malafide cannot be taken at any time as
an after thought. On going through the letter dated 21.12.128%
(Annexure-"'C' ), we note that the reporting otficer has brought to
the notice of the applicant the specific instances reflecting on
his performance after careful observation of the working and the
personal inspection of the depot. The reply to this letter is
dated 3@0.1.197@. In fact, there is an acknowledgement of the

lapses pointed out explaining the reasons for the same, The

-o12/-
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explanation has not been accepted by the reporting officer and
this has been elaborated in the letter dated 15.1.1998. Thus the
Respondent No. 4 has made adverse entries in the report after
making aware of his differences and in the working and giving him
chance to improve his performance. With these observations, we
are persuaded to take a view that adverse entries are not the
result of bias, prejudice and personal vendetta of the Respondent

No. 4 against the applicant.

i, The applicant bas made the second ground that his
representations against the adverse remarks have been disposed of
in a cryptic manner without giving any reasons. The respondents,
however, have contested this and have stated that the Additional
Divisional Railway Manager has considered the representationsof
the applicant with due application of mind. With regard to
disposal of representation concerning adverse remarks in the
Confidential Report, we refer to the judgement of the Hon’ble
Supreme Court in the case of Union of India & Ors. v=.
E.G.Nambudiri, 1991 SCC (L&S) B13. Extracts from para 9 & 1D
which are pertinent to this case are as under :-

"a. There are however, many areas of

administrative activity where no reasons are

recorded or communicated, if such a decision is

challenged before the court for judicial review,

the reasons for the decision may be placed before

the court. The superior authority while

considering the representation of a government

servant against adverse remarks, is not reqguired

by 1law to act judicially, it is under no legal
obligation to record or communicate reasons for

its decision to the government servant. The
decision, rejecting the representation does not
adversely affect any vested right of the

government servant nor does it visit him with any
civil consequences,”

J 13/
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"18. There i1s no dispute that there is no rule
or administrative order for recording reasons in
rejecting a rpresentation. In the absence of any
statutory rule or statutory instructions
reguiring the competent authority to record
reasons in rejecting a representation made by a
government servant against the adverse entries
the competent authority 1is not under any
vbligation to record reasons. But the competent
authority has no licence to act arbitrarily, he
must act in a fair and Jjust manner. He is
required to consider the guestions raised by the
government servant and examine the same, in the
light of the comments made by the officer
awarding the adverse entries and the officer
countersigning the same. 1§ the representation
is rejected after its consideration in a fair and
just manner, the order of rejection would not be
rendered illegal merely on the ground of absence
of reasons.”

In the present case, the respondents have made available
the +ile containing the order passed by the Divisional Railway
Manager on the representation of the applicant. We note that the
reviewing officer had put up a detailed note to the Additional
Diviseinnal Railway Manager with his remarks on the various

points raised in the representation. | The Additional
Divisional Railway Manager accepted the recommendations of the
reviewing officer for expunging the remarks in the items 4, 2 and
18 as conveyed to the applicant as per letter dated 2.B.1990.
Though the remarks of the reviewing officer are not available in
the file, but from the Note put up with his remarks to the
Additional Divisional Railway Manager based on which he has

passed the order on the representation of the applicant, it is
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clear that the Additional Divisional Railway Manager has given
his decision only after considering the detailed remarks on the
points raised by the applicant furnished by the reviewing
aofficer. It 1s the reviewing officer who has the close knowledge
about the working of the official and therefore his remarks
against the various points made for eTPunging the adverse remark:s
in the representation are iKSﬁzifgfﬁ/to énable the competent
authority, i.e. accepting authority fo go into the merits of the:
representation. With this position emerging from the record, we
are of the view that competent authority has considered the
representation with due application of the mind. Therefore, in
view of the law laid down by the Hon'ble Supreme Court, non
communication of the reasons for rejecting the representation
does not vitiate the decision of the competent authority. We are

therefore unable to find any substance in this contention of the

applicant.

11. Now, we come to the second main ground of the applicant
that the applicant has been over-looked for being placed on the
panel on account of the bias of Shri V.R.Hublly, Senior
Divisional Electrical Engineer who presided over the selection
committee. The applicant has laid down the foundation for bias
stating that he was issued a major penalty charge-sheet for some
irregularities by Shri V.R.Hublly who was working as Senior
Divisional Electrical Engineer. This chargesheet was cancelled

as per order dated 15.12.199B since the demand of the applicant
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with regard to furnishing of copies of some the documents could
not be met with, However, after withdrawing the major penalty
chargesheet, minor penalty chargesheet was i1ssued on 5.12.1991.
Based on this chargesheet, the penalty of reduction to a lower
stage in the pay scale for a period ot three years was imposed.
In view of this disciplinary action taken by 5S5hri V.R.Hublly
against the applicant, Shri Hublly was bissed against the
applicant and since he had presided over the selection committes,
he Influenced the other members of the selection committee and
the applicant was failed in the viva voce test. It 1is

further contention of the applicant that since Shri V.R.Hublly
was biased against the applicant, he should have not participated
in the selection committee wmeesting as the members of the
selection committee are required to be impartisl and without any
bias or prejudice against any of the candidates. As stated
earlier, Shri WV.R.Hublly has been made party respondent by name
and he has not filed any written statement to controvert the
allegations made by the applicant against him. However, as

brought out earlier in para 8 above, in the absence of any

rebuttal of the allegations made against a party, such
un—answered allegations are to be subjected to "test ot
probability®. Keeping in view this law laid down by the Hon'Gle

Supreme Court, we have carefully considered the foundation laid

down by the applicant with regard to allegation of bias by Shri

Hublly against the applicant. We find that the foundation is too

flimsy to substantiate the allegations of bias and to stand the
0
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“test of probability". From the facts, we note that the viva
voce test was - held on 28/29.18.1991. The minor penalty
chargesheet was issued on 5.12.19791. The earlier major penalty
chargesheet was withdrawn on 15.12.1298. Thus, for a periocd of
one year, there was no chargesheet pending against the applicant
and it is during this period the selection process was completed.
Since wviva voce test was held on 28/2%.18.172! much before the
issue of chargesheet on 53.12.17721, we fail to appreciate as tn
how the allegation of bias can be made against Shri V.R.Hublly on
account of disciplinary action taken by him based on thoe
chargesheet dated 5.12.1791 against the applicant after the panel
was notified on 2.12.17299. In case Shri Hublly was biased then
perhaps he would seen that ' the minor penalty chargesheet was
issued much before the viva voce test. We, therefore, find it
hard to find substance in the allegations of bias due to
disciplinary proceedings. Further, the contention of the
applicant that since Shri Hublly was biased against the
applicant, he had no authority to be a member of the selection
committee is far—fetched. It is not the case of the applicant
that Shri Hublly had nominated himself as the member of the
selection committee. It 1s obvious that Shri Hublly was
nominated as member of the committee by the competent authority.

Shri Hublly could have asked for not being member of the

selection committee only 1f he had any bias against the
applicant. It is not expected of the member who is nominated on

the selection committee to stgfe that he has a bias against any
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of candidate.on his own Jjust because of taking disciplinary
action against him as such action is a normal part of executive
powers of the controlling otfficer. It is for the employee if he
apprehends unfair treatment on account of bias from any member of
selection committee to represent against nomination of such a
member on the selection committee to the competent authority. In
the present case, we do not find any averment by the applicant
that he made any representation at any time before appearing in
viva voce test that Shri Hublly should not be a member of the
selection committes in respect of the applicant as he is biased
against him. The applicant instead’after appearing in viva voCa2
test kept guiet and waited for the final result. After thes
result was declared and not finding his name on  the panel, the
applicant represented on 14.12.1771 (Annexure—"4H ). On going
through this representation, we find that there is no allegation
of bias against Shri V.R.Hublly which resulted in his
non-placement in the panel. Even 1in his subsequent reminders
dated 46.1.1922 and 22.1.1%72, no such plea has been taken. If
the applicant was apprehensive of his non selection in viva wvoce
test due to bias of 5Shri V.R.Hublly, then he should have
represented to the competent authority at the appropriate time

before appearing in the viva-voce test or atleast after appearing

in the test but before the result was declared. But this has noth
Rt
been done. Not only this, the applicant hashtaken a plea of bias

in any of his representations against Shri V.R.Hublly as stated

earlier. The plea of bias appears to have been taken in the 0OA.
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as an atter thought to strengthen his case. Further. the
applicant having appeared in the selection cannot question the
composition of the selection committee on account of one member
being biased aqgainst him on finding that he has not been
selected. In this connection, we refer to the Judgements of the
Hon"ble Supreme Court in the case of Union cof India & Anr. VS,
N.Chandrasekharan & 0Ors., 17781 5SLR 612 and University of

Cochin vs. N.S.Kanjoonjamma & Ors., 1927(2) S5.C. 5LJ 157.

In the light of the law laid down by the Hon'ble Suptreme
Court and the observations made earlier, we are unable to find
any merit in the contention of the applicant with regard to biss

of Shri V.R.Hublly.

i2. As indicated earlier, the applicant has taken some
additional grounds in the rejoinder reply as well as during the
oral arguments. The first being that the representation against
the adverse remarks was still pending at the time of viva voce
test and therefore the adverse remarks could not be taken into
account for the selection under reference. From the facts
brought out earlier, we find that this contention of the
applicant is not tenable. The first representation of the
applicant was disposed os as per letter dated 2.8.1991. His
second representation was also disposed of as per letter dated
21.8.1991. 1t is noted that the applicant has made thereafter

another representation and perhaps with reference to this

(4
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representation, he has taken a plea that it was pending at the
time when viva-voce test was held. This argument cannot stand as
it is the first representation which is permissible as per rule
which has to be taken as a reference and not any subsequent
representations made to higher authority. The second contention
of the counsel for the applicant during the hearing after perusal
of the confidential report for the year ending March, 19798 is tqft
ik""‘fA; bt /
the adverse remarks at Sr.Nos.4,7 and 1@ which were expunged , had
not been pasted and therefore these remarks were before the
selection committee. On careful consideration  of the
Ynbalawe m [he @
confidential report, we do not find any apprehension of the
applicant. As advised to the applicant, the remarks at
Sr.Nos.4,9 and 1@ had been changed, " note that necessary

changes had been incorporated for upgrading these adverse remarks

to positive remarks and the same have been initialed by the

reviewing authority. Thus, the report which was put up to the
Wila
selection committee had been |, the wmodified remarks against

Sr.Nos.4,2 and 10.

13 As per the order dated 4.4.1995, the respondents were
directed to produce the documents as prayed for in the
M.P.No.202/93. Among the various documents, one of the documents
was the selection proceedings with regard to notification of the
panel dated 9/11.12.1999. The respondents filed an affidavit
stating that the relevant selection proceedings are not available
as the same have been misplaced somewhere during the transit.
4
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The counsel for the applicant strongly pleaded that
non—furnishing of the selection proceedings should call for
adverse inference and applicant should be declined to be placed
on the panel. In view of our findings earlier on the grounds
taken by the applicant in assailing his non selection, we are of
the considered opinion that non production of the selection
proceedings in no way prejudices the case of the applicant.
Therefore, due to non production of the selection proceedings, no

adverse inference need to be drawn.

14, In the result of the above, we do not find any merit in

the OA. and the same is dismissed accordingly. No order as to

costs.
) *
RO B, et
{S.L.JAIN) {D.S5.B QEJQ)f
MEMBER (J) MEMBER (A)
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