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During the course of check of 10 days
consumption statement of GDA Unit by Accounts
Inspection GDA for the period from 27.8.78 to
30.4.79 and 11.,10.79 to 30.4.80 it was noticed
that a debit of B, 5,202.92pb comes recoverable
from you on account of excess consumption of
materials vide this office letter No.A5/108/10
dated 30.7.80., You were served with show
cause notice as to why this amount should not
be recovered from your salary but despite
issue of reminders you did not care to reply.

2, Similarly during joint stock verification
by CAI and CERRI GrA on 31,7.,80 the shortages

of materials valued Bs.3,293,96p were £found
when compared to book balance and stock

balance and the said debit of ks, 2,293,95p is
also recoverable from you.

For this dekit also you were given one
opportunity to offer your remarks vide this
office letter No.c45/108/10/GDA dated 21,11,1980
followed by several reminders but you failed
to comply with them.

In view of the above you are held
responsible in this case for total debits of
Rs.%,796.,€8 towards the cost of shortages and
excess consumption of raw materiazl and
thereby misaprropriation of Railway Revenue
and also tor seriousg misconduct shown for
towards records LCTRI BRC by not accepting
letters in this connection when he was
specially deruted for this job,"

The list of documents comprised of office
letter dated 27/11/88, There is no list of witnesses.
According to the applicant he was never informed about
any enquiry proceeding which was started in pursuance
of the issue of Charge sheeét as regards place and time
of enquiry including examining of witnesses, Instead 5
he received notice of imposition of penalty dated
12/12/89 with enquiry officer's report and finding of

enguiry proceeding imposing penalty of removal from

/é%; service, The appliqant filed an appeal on 30/6/90
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‘During the course of check of 10 days
consumption statement of GDA Unit by Accounts
Inspection GDA for the period from 27.8.78 to
30.4.79 and 11.10.79 to 30.4.80 it was noticed
that a debit of Rs,5,902.92pb comes recoverable
from you on account of excess congumption of
materials vide this office letter No.A5/108/10
dated 30.7.80. You were served with show
cause notice as to why this amount should not
be recovered from your salary but despite
issue of reminders you did not care to reply.

2, Similarly during joint stock verification
by CAI and CRRI GCA on 31,7.80 the shortages

of materials valued ks.3,293,26p were founag
when compared to book bzlance and stock

balance and the said debit of ks.2,293,95p is
also recoverable from you.

For this debit also you were given one
opportunity to offer your remarks vide this
office letter No.c45/108/10/GpA dated 21,11,1980
followed by several reminders but you failed
to comply with them,

In view of the above you are held
responsible in this case for total debits of
Rs.9,796,88 towards the cost of shortages and
excess consumption of raw materiszl and
thereby misaprropriation of Railway Revenue
and also tor serioug misconduct shown for
towards records DCTRI BRC by not accepting
letters in this connection when he was
specially deruted for this job,"

The list of documents comprised of office
letter dated 27/11/86, There is no list of witnesses.
According to the applicant he was never informed about
any enqguiry proceeding which was started in pursuance
of the issue of Charge sheet as regards place and time
of enquiry including examining of witnesses, Instead "
he received notice of imposition of penalty dated
12/12/89 with enquiry officer's report and finding of

enquiry proceeding imposing penalty of removal from

/4%; service, The appliqant filed an appeal on 30/6/90
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BEFORE THE_CENTRAL ADMINISTRATIVE TRIBUNAL m /

BOMBAY BENCH

0.A,455/92

Maheshchandra Kailashprasad sharma eee Applicant
V/s.

l, Union of India,
through the General Manager,
Western Railway, Churchgate,
Bombay - 400 020.

2, Chief Commercial superintendent
Western Railway,
Churchgate,
Bombay - 400 020,

3., Chief Commercial Superintendent,
(Catering) Western Railway,
Churchgate, Bombay - 400 020, -+« Respondents,

CORAM: Hon'rtle shyi B.S.Hegde, Member (J).
Hon'ble shri M,R.Kolhatkar, Member (A).

APPEARANCE :

Shri M, S.,Ramamurthy, Counsel
for Applicant,

shri A.L.Kasturey, Counsel
for Respondents,

.,_/ N T
JUDCGEMENT 3 pagEn 3 2L ILYER)

X Per shri M.R,Koclhatkar, Member (A) X
In this OA under section 19 of the Adminigtrative

Tribungls Act, the prayer is to set aside the order of

imposition of penalty of removal from service dated
12/12/89 and the Appellate Order dated 22/3/91 and to
reinstate the applicant with all consequential benetits,

The facts are as follows:-

1. The Applicant was working as catering Manager
at Godhra, Gujarat from the year 1978, A Charge-sheet
dated 30/3/81 was issued by Senior Civisional Commercial
Superintendent, Barocda charging him with "careless and
negligent working and misappropriation of Railway
revenue," The statement of imputation appearing .

at page-17 is reproduced belcw to appreciste the nature

of charges,

"statement of imputation of miscopduct

oy misbehaviour




agsint the order of removal from service but the

same was rejected on 22/3/91.,

2, The first contention of the applicant is
that the enquiry proceedings were initiated vindictively
because of animogsity borne by shri L.I.Shaikh,
catering inspector[ggg posted to Godhra from Jaipur,
Rajasthan and was assisted by Shri N.L.Vora, catering
accounts inspector., It is because the applicant

did not assist them in their illegal activities, that
the whole enquiry was initiated, The applicant also
stated that although there was no list of witnesses,
these two persons were actually examined as witnesses
and they were inimical witnesses and discualified in
law for being examined as witnesses, because the
applicant had filed a Plaint in the Special Civil
Suit No,63 of 1986 against these people. These two
persons in their turn had filed a false complaint
against the applicant and although the Trial Court
held the applicant guilty;in Apreal being Criminal
Appeal No.29 of 1983, the Hon'ble sessions Judge of
Panchmahals at Godhra set aside the said conviction

and acquitted the applicant,

3. The respondents have contended that the charges
levelled against the applicant are for the period
between August,78 to April,80 and shri r,.I,shaikh

as inspector '
was posted in 1980 to Godhra/catering/anc therefore
did not change the position of charges.

Whatever is stated by applicant about Civil suit and

Criminal case are irrelevant matters.

4, We are inclined to agree that the charges

are related to the period prior to the posting of

shri B.I,shaikh and therefore the Cepartmental Enquiry
cannot be said to have been i%étiated on the ground

Aﬁz of bias., However, we note that there was no list of



witnesses sent by the respondents and yet shri Shaikh
and shri Vora were examined as witnesses., The
respondents have not been able to explain satisfactorily
as to why the applicant was not informed regarding

the list of witnesses,

5. Secondly, the applicant contends that
the only document on which the respondents relied
was the letter dt. 27/11/80 but a copy of thig
letter was not actually enclosed with the charge=-
sheet, He also points out that while the

imputation oraer refers to misappropriation of 4mv

2
amount of 9,796,88, letter dated 27/11/80 refers
an
: to/amount of ks.9,196,88,
6. Regarding the failure of the respondents

to file a copy of the document relied upon along
with the charge-sheet, the counsel for respondents

has invited our attention to Railway Servants
Note below Rules 19(7)

(Discipline & Apreal)Rules 1968¢ This note says
"If copies of documents have not Ieen
delivered to the Railway Servant along
with the articles of charge and if he

g (v oy

desires to inspect the same for the

X o preraration of his defence, be may do so,
within ten& days from the date of receipt
of the artlcles of charge to him and
complete inspection within ten days
thereafter and shall state whether he
desires to be heard in person,"

4

|8

Ij
7.

The Counsel for respondents therefore
argues that the failure to send a copy of the
document is not fatal to the charge-sheet and that

with procedure
there has been compliance/  laid down in the note
to rule(7)., so far as the discrepancies in tre
amount mentioned in the letter dated 27/11/80 and

the imputation attached to charge~sheet is concerned,

’2%L he states that it is a tyring mistake,




7. According to us the discrepancy though it
shows by itself the carelessness, . .. is not fatal
to the encuiry. Similarly, the failure to
enclose the documents alongwith the letter dated
27/11/80 is also not fatal to the encuiry in

terms of Railway servants(Eisciplineéitibpeaii

Rules,

g, The Applicant then contends that

original encuiry officer of Baroda Livision was

aprointed but he did not proceed with the encuiry.

Curing the pendency of the disciplinary case,

the applicant was transferred to Bombay and .a

new encuiry officer Shri M.L.Narula, Assistant

Commercial Superintendent(Catering) -1 was

arpointed which is not rermissible under Railway Servants

Qpiscipline and Apreal) Rules, 1968,

9. The respondents contend that the change
-tated

of the Enquiry Officer was Bec=23si/to avoid loss to

Government exchequer by raying TA/A to Encuiry

Officer and other staff, shri Narula was senior

to the delinquent employee and ceulé function

as Enquiry Officer, The applicant was given

intimation about the appointment of Enquiry

Officer, which was acknowledged by him on 7/9/84,

10. According to ug the aprlicant has not
been able to point out the rules under which
appointment of another encuiry officer is
precluded, We ,therefore do not find that the

enguiry is vitiated on this account,

11, The applicant then contends that the
Charges relateé¢ to work at Godhra units, the

and
records were in Godhraj therefore it was against

the Principles of Nytural Justice that the

,%Z‘enquiry should have been conducted at Bombay,



We do not find any substance in this contention.
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124 The applicant next contends that the
enquiry was conducted ex parte in violation of
the Principles of natural justice, He also
wanted ingpection of several records but the
copies of the documents were not furnished by

the respondents.

13, According to the respondents, the
enquiry was conducted ex parte because inspite
of notices sent successively namely earlier
enquiry officer had fixed enquiry 23a_§§!°%;7
-gggg%ff—on 23/11/81, 15/1/82, 2/3/82, 27/7/82,
23/9/82, 29/11/82 and 21/12/82 and the late;
en~uiry officer had fixed encuiry on 3/8/83,
15/9/83 and 30/10/83 but applicant did not care
to attend the en~uiry. Regarding inspection
of documents, the applicant was asked under
letter dated 10/12/82 to inspect the relevant

documents which he acknowledged but he did not

turn up to take inspection,

14. The applicant next contends that the
charges against the applicant including the
statement of imputation of misconduct are
totally vague and devoid of relevant and
material particulars, In regard to the alleged
misconduct shown against DCTRI, BRC, no
particulars or relevant facts have been set out,
The only ingtance of misconduct was htisg not
accepting a letter addressed to him, but nothing
was stated regarding this misbehaviour in the
statement of imputation, According to the

.

applicant én the list of documents, the
D

,ﬁgz consumption statement or report of Accounts
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Inépection, Joint stock verificétion, model schédule
of consumption or any complaint of misconduct

against DCTRI are not relied upon,

15, The respondents contend that the charges
framed against the applicant are specific and clear.
Before the issue of charge memo, the aprlicant was
issued a show cause notice on 30/7/80 and thus the
applicant was aware about charges. A cory of show

cause notice however has not been put on record,

16, According to us there is substance in the

contention of the applicant that sufficient material
was rnot included in the charge-sheet nor the relevant
documents enclosed therewith, andé in general no

proper enquiry was conducted into the charges,

17, It is next contended by the appiicant
that the report of ﬁhe Encuiry Officer is totally
vague and does not deal with any evidence brought
on record in support of the charges levelled,

This is denied by the respondents.

18, On rerusal of the findings of the enquiry

report, we are inclined to agree that the report of
h .

the enquiry officer waz vague and does not deal with

any evidence brought on record,

19, The applicant next contends that the

reports and findings of the En~uiry are dated

15/9/84 whereas the order of removal by Respondent No.3
is dated 12/12/89 i,e, after a period of 5 years and

3 months, According to the applicant the circumstance
makeﬁ(the removal order an after-thought, and for
collateral purposes, No explanation is brought out
for the delay in dkssue of order of removal or any

other communication for the inordinate delay i-;JVv
v ~_

/[ _ acting on the report,

R mer e a e . . - - S awEin e e e e L



20. The respondents' reply to this is not at
all satisfactory. It is stated that the Encuiry
Report was misplaced in the office in the old record:
and after tracing the same from old record further
action has been processed and the official who cauged

the delay has already retired from service.

21, In our view this explanation is most
unsatisfactory and gives credence to the allegations
of the applicant that the removal order was an

after-thought, for a collateral purpose,

22, The applicant next contends that the order
of the CLisciplinary Authority 1s a non-speaking
order passed mechanically without applicaticn of
mind, This order reads as below:- |
"Yyou are hereby informed that the
following penalty has keen awarded

to yous

npemoval from service - reasons
given over leaf,"

You are required to acknowledge receipt
of this notice on the form subjoined,”

The reasons given over-leaf are as below:-

"7The charges against shri sharma are of a
very sepious nature. He has been held
guilty of misappropriation of Railway
Revenue of s huge amount. - Not only this
he has also been held guikty of misbehaviour
with CAI and CTRI. Looking to the gravity
of charges,vit is felt that shri sharma
is not fit to be retained in Railway
service, The penalty of removal of service
be imposed on him,"

The respondents hawe 'denied that the order

is passed mechanically.

23, We are inclined to agree with the aprlicant -

/g%; that the order of Disciplinary Authority is a
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mechanical érder-and excert fof’mentioning gravity
of charges, it arbitrarily holds the aprlicant not
fit to be retained in Railway service by dmposition
‘of such a drastic penalty., The Counsel for
aprlicant has contended at the argument stage that
there is a distinction between commercial debit

and misaprropriation and the issue ought to have

been
e

49?'discreet1y'enquired into as to why the shortage
which was located during the course of work of
aprlicant at Godhra could not be dealt with as a
matter of commercial debit for which the normal
course of action would be by way of recovery from
salary rather than resorting to disciplinary
proceedings as for a major penalty which involves

mens rea to defraud, etc,

24, The aprlicant has next contended that

the Appellate Authority has also passed a mechanical
order without application of mind. The order of
Arrellate Authority is dated 22/3/91 and is

reproduced belows-

"You m et me on 11,3,1991 and showed the
papers regarding case going in Godhara
Court,

I find that you have correctly been held
responsikle in this case for the charges

of careless and negligent working and
misappropriation of Railway revenues,

I find that the findings of risciplinary
Authority are warranted by evidence on

record and the punishment imposed is aderuate.

The orders should therefore stand.,"

The respondents have stated that personal

hearing was given on 26/2/91 and 11/3/91 but the

493 applicant did not give any convincing argument during

1
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personal hearing and his appeal is rejected
after applying mind by Appellate Authority. Thig
contention of the respondents does not carry
conviction because Arpellate Order does not show
evidence of having gone into Speciflc-§i§¥%y raised
<

in appeal.

25, At the argument stage, the applicant
relied on the case of Himangshu KR. Acharjya V/s.
Union of India and others which is a case decided
by Calcutta Bench of CAT and reported at (1992) 19
ATC 438, 1In this case the Tribunal held that in
awarding a major penalty like removal)the
digciplinagry authority should apply its mind and
pass a reasoned order justifying the penalty3
otherwise, ommissicn to do so would vitiate the
orxrder of penalty., The Tribunal also held that

the order passed by Appellate Authority was not in
accordance with the Rule 22 of Railway servants
(Discirline and Appeal) Rules, 1968 and hence
held the same to be vitiated, Further the Tribunal
held that witnesses were examined but their names
were not mentioned in the charge-sheet, Before
examining them, the enquiry officer had not given
sufficient time or oprortunity to the delinquent
for cross-examination of those witnesses, The
Tribunal)therefore)held that the encuiry

proceedings could not be sustained,

26, The Counsel for respondents’on the other
hand)relied on the case of'gtate of Andhra Pradesh
and others v/s, shree Rama Rao‘}eported at AIR

1963 supreme Court 1723, 1In this case, the Suprreme

Court has laid down that it is not the function

,é% of the forum of judicial review to review the evidence

!
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ané to arrive‘at an inderendent finding on the
evidence, The supreme Court also observed however
that if there is a failure to follow rules of
natural justice or violation of the statutory rules
prescribing the mode of enquiry or where the
authorities have disabled themselves from reaching
a fair decision by some considerations extraneous,
then the High Court may interfere with the finding
of the departmental authority. In this case,
according to us, the en~uiry had not been conducted
according to the procedure prescribed by the Railway
Servants (Discipline and Appeal) Rules. The charges
as well as the findings are vague, the list of
documents was not detailed enough, the list of
witnesses was not furnighed though the witnesses
came to ke examined, The Enquiry Report is vague
and the orders of the Digciplinary Authority and
Appellaté Authority have been passed mechanically
without application of mind, Most importantly)
there has been a delay of more than 5 years in
acting on the report of the Encuiry Officer which
leads us to believe that the whole enquiry was

resurrected for ccllateral purpose.

27. In our vieﬁ’tﬁerefore’not only in terms

of the case of Himangshu KR. Acharjya V/s. Union of
India and others but also in terms of State of
Andhra Pradesh V/s, Sree Rama Rao judgement, the
departmental enquiry conducted against the aprlicant
and the penalty imposed and the apreal refused are
vitiated and cannot be sustained, We therefore
allow the OA and guash and set aside the order of
penalty dated 12,12,8% and the Appellate Order dated
23.3,91 ané direct the respondents to reinstate the

applicant witl all consequential benefits, We are _
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not inclined to give liberty to the respondents
to conduct a fresh encuiry as the instant case
relates to the period 1978 to 1980 i.e., more
than 15 years past, Since the guestion of
Government Revenue is also involved, the
responcents are at liberty to take action of
recovering shortages\if anysfrom the aprlicant
in accordance with the rules after following
the rprescriked procedure in this regard, There

would be no orders as to costs,

O Bt le—~ // Wepl—
(M.R. KOLHAT KAR) | (B.S.HEGEE)
e ‘ MEMBER (A) 4 MEMBER(J)
\ o
abpe.
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