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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, BOMBAY

0A,NO. 454/92

Shri Chotelal Babulal Kanojia & Ors, ees HRpplicants
v/s. |
Unien of India & Ors, e« HRaspondents

CORAM: Hon'ble Vice Chairman Shri Justice M.S.Deshpands
Hon'ble Member (A) Shri N.K.Verma

Appearance

Mrs.Kiran Bhagalia
Advocate

for the Applicants
Shri R.K.Shetty

Advocate
for the Respondents

JUDGEMENT Dated: /24y
(PER: N.K.Verma, Member (A)

In this application the applicants Chotelal Babulal
Kanojia and 44 others have prayed for restraining the
respondents by permanent injunction from terminating the
services of the applicants except by way of superannuation
or under disciplinary proceedings, (b) that it be declared
that the applicants are in regular permanent service of the

respondents w.e.f. 240 days of the continuous service from

-

the date of initial appointment and the respondents be dirscted

to give all the benefits of regular and permanent services of

the applicants, (¢) Guide lines be framed for appointment of

Dhobies in the Ne.D.A., (d) during the pendency of the applica-

tion the respondents be restrained from terminating the

services, They have alsoc prayed for interim relief in terms

af prayer (d){@ Subsequently, they had an amendment te the

prayers by inaertingi;;)Furthar prayers that it be declared
that the petitioners are not bound by the agreement executed
betueen the Respondents No, 2 & 3/ and that such an agreement
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is illegal and inoperative. The 0A., vas filed on 16,4,1992

and inferim order was passed restraining the respondents from
evictiﬁg the applicadts from the premises of the NDA yhich

they uwere nccupyi&gf' Subsequently, on 30.4.1992 the stay

order for euictioﬁ uas vacated with the direction that ths
applicants will resume work without any pre-conditioens.

Further directioﬁ was giueﬁ that respondents will not evict

the applicants from their residential quarters so long as

they continue working uﬁtil this application is disposed of.

After completion of pleadings etc., the case was finally

heardlm’// The facts of the case are that the applicants
were appointed as Dhobies in December, 1965 on purely private
basis payable from Regimental funds as per appointment order
issued to Shri Chotslal and others. The terms of appointment
included ons month's notice or pay in lieu thereof by either
side.“ No notice a%%ﬁiLe necessary for removal from service

for inefficiency or on disciplinary grounds. Each BDhobi was
entitled to receive Rs,8/- per Cadet per month based on actual
number of Cadets served., During the authorised vacation their
pay was fixed at Rs,5/- per Cadet based on the passing out of
parade. The pay was subject to review from time to time.

They were to be under control of Colonel Incharge Administration
who could warn::;%hem, impose’ Mpunishment with a maximum of

" R8,25/= at a time and also remove from service, It was also
said that excepting uarninq)::::)tha other two Tu.d‘mﬂ:miil.l

be awarded after a show cause notice. They were entitled to
12 days leave in a calendsr year. However, leave exceeding

8 days at a timekgggf be granted as a special case with the
sanction of Colonel Incharge Administration., C.lL. was not

to be combined with any other type of lsave. They were also

enﬁ@tlad to 30 days earned leave during a year and one weskly

off. However, they were not allowed any service benefits or

e 3/‘

I

i



.
w
.

terminal gratuity. An assurance was given that {7
position will be reviewed after satisfactory completion

of one year, fres Regimaﬁtal or Govermment accommodation

if available §gii be provided on payment of rent, Electricity
charges etc, had to be borﬁe by the Dhobi. The appointment
letter also provided for free madical treatment and bonus,

The appaintme&t letter also contained a list of other duties

and obligations, 1In March, 1978 one of the Dhobies was also
appointed as Hgad Dhobi haviﬁg all the terms of appointment

in terms of letter dated 231271965, This Dhobi was zlloued

an additional allowance of R8:20/= w.8.fs 1.3.1970 for the
additional responsibilities entrusted to him, The appointment
made iﬁ 1965 was, howsver, termin;ggﬁt;ﬁwﬁzggmgghChotelal Wwee.f,

25,9,1971 and he was given a fresh appointment in the same

St
‘sen%dce WeBoef e 69,1971, ﬁé%%ﬁﬁzz, @ther Dhobie ipwera similarly

a0 Ty Lete TRaplvinged om B
terminated during that month of 1971% r@onditions similar to Wt
“er initially enumerated (E T Tt TTIT L T
I . n W
Al oked

Houever, the scale of pay was incresasd as Rs,175-2-195.£B=3-225
Morecver, they were made eligible to more than one increment
depsnding on the efficiency an the machine and their general
standard of discipline and maintenance, During the Term Breaks

the pay was restricted te Rs;150p.m. The rate of pay undsrwent

several changes and last enhancement was in 1990 when the pay
mas{ééé%ﬁifeuised to Re'(24%75 per cadet per month based on the
actual number of cadets they served and once in a year bonus
worth 15 days of their pay mr-Rs:1900/- pe.m. Tha applicants
were approximately washing clothes for 50 cadets per month,
They were given monthly salary of Rs.,1250/-, Thay were also
given free Government accommodatien. ﬁ bonus of Rs,400/- per
ysar was also paid for the last 4 years to each of the applican
The applfgg?;s contend that their pay was paid from the fund

of Govt. of India and they were being made to work round the

clock without any other facility. They were being denied the
_ S
Ty,
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benefit of regular permanent jobs, although the work
is q$ permanent and continuous nature,’kﬁfézgiéft’other
employees like scavengers, cycle-repairers, cobblers,cook,
sweapers, waiters, etc, In all there are about 6 cateqgoriss

of such maﬁial workers., Except the category of Dhobis all
other employeses are treated as rasgular employees and derive
benefits of parmanaﬁcy. luriﬁg the pendency of the application
some of the Dhobis were retired wyith immediats sffect without
complying with the requirement of notice in the letter of
appointmant:fbrminatggi?ﬁﬁg the ssrvices on the ground that
they were physically d:;itrtn discharge the duties, The
applicants tried to bring these difficulties to MDA suthorities
and finally they made a uritten complaint to the Commandant,
NDA on B8.4.,1992, 1Instead of giving them a reply to their
reprasentation, a 3rd party was brought in the campus for

washing the clothes, This 3rd party was private contracter

and the applicants(::::}apprehended that their services bsin@h;;_ﬂ
ethig BT
terminated in the event of the 3rd par?y contract, Hence the

AN
BA, During the fpendency} of this application the respondents

appointed a contracter for washing clothes in the NDA, The
petitioners have also not been paid the salaries for the month
of April and May, 1992 and afterwards their pay was reduced to
the level of Rs,29¥per cadet pms The contracter is pocketing
the balance of Rsi11/- per cadet per month wvhich were earlier

paid to the Dhobis directlys

3 Mrs,Kiran Bhagaliya, learned counsel for the applicants
took us over the various factual details of the case already
contained in the 0A, However, the main brunt of her argument

was whether the Dhobis working in the NDA and paid by the

regimenta*ikﬁnd Gould claimzz)to be employees of the Govaernment.

It is undeniable fact that the Dhobis wers paid out of the

|

2
4

regimental fund granted tec the NDA, According to the definition
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of Regimental Funds as given in Chapter XVIII of the ™~
Defence Services Regulations, Para 801 (b) Regimental
Funds comprise of all funds other than public funds as
defined above, maintained by a:ﬁ?it. Para 801 (a) defines
Public Funds as "Includs all funds which are financed entirely
from public money, the unexpended balances of which are refund-
able to Government in the svent of not basing devoted to the
objects for which granted, and also (i) unissusd pay and
allowances; (ii) office allowance fund; and (iii) the estates
of deceased men and deserters. The Regimental funds are
further clarified under Para 3@@?? Regimental funds comprise
(a) all funds, other than public funds as defined in para 801
abova, maintained by a unit, which ars financed either wholly
or partly from public money and (b) private funds which include
all funds not financed in any way from public money,
"The OC whose position in relation to

C:) regimental funds is that of trustee for the

personnel of his unit, is responsible that i

these funds are properly applied, with special

reference to the object of each, for ths benafit

of the persaonnel or unit as a whole, or in certain

casas, for the benefit of subscribers to the funds,

when he will be personally responsible for any

portion of the funds which may be misapplied or

lost owing to neglect on his part,

The OC may delegate details of his

administration to officers, JCOs, W0s or

saslected other ranks serving under his command,

but this delegation does not relieve him of

his responsibility that the money sntrusted to

them is properly administered and used, If a

loss sccurs, all ranks concerned will be called

upon to show that it was not due to any failure

on their part.”
3. The learned counsel for the applicant pressed the
point that regimental funds as psr this definition comprise
of funds maintained by a unit which are financsd sither wholly
or partly by the public money. Admittedly, the money allotted

£¥imal€s
for the cadets is a public money coming from the defence ascount,

. 6/"’
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The salaries of the applicants ars therefore paid from ™"
the public money routed through the regimental funds,
it is nobody's case that the cadets or anybodyslse make
BL’f;ggﬁsg;#;g ﬁg&m thdﬂggﬁégifor payment of the Dhobis' pay
or allowances, The learﬁed couﬁsal states that theEE}
could be regimental fund which are net financed from
public moneys But se far as the applicants are concernsed,
their salaries ars paid out of public monsy forming part.é%&mq&
the general money of the Central Gavernment, The respondents
have themselves admitted that the salariss of the applicaﬁfs
are being paid out of the regimental fund which are public
money on account of washing allowances payable to the cadet.
3he challenged the definition of public fund in the Defence
Services Regulations as that will not change the character
of public money from which the applicants' salaries were draun.
If the nature of the service provided by the applicants was
of a permanent nature and for cadets who were paid out of the
public funds, can the%\said to be employes$of Central Government

or not?

b4e The learned counsel for the respondents in his written
reply had produced a number of judgements given by several
Benches of this Tribunal that the regimental funds are not
public fund and any one paid from the regimental fund could

not have a status of a Government servant and the%%?ore he
could not gst any relief from this Tribunal, Houwever, Mrs,
Bhagalia submitted that these judgements are distinguishable
from the applicants' case. The running of a regimental canteen

is altogether a different matter than the work of a washerman

et an it B W
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5. In her rejoinder the learned counsel for the applicant

had said that the phrase ‘public funds' used by the respondents
in the application cé?ﬁcﬁ% public money and not 'public Fundsﬁ} :
as per the defiﬁition in Army Regulations., The applicants

are only washermen, T%@y are illiterate and uneducated, They
could not get hold of the Army Regulations befors filing the
original application. The uoﬂgfpublic fund' iz bosely used

in the application to indicate money beigggzégﬁto the public -
and not from the public revenue. She emphasised that as per

the conditions in the appointment letter imposed, the work

of the Dhobis was taken by the Officer-in-charge dirsctly
without the intervention of any contractor ever since 1965

and the terms and conditions under which they were working

were sufficient to establish a master and servant relationship
as decided by the Hon'ble Supreme Court in the case Oﬁﬁghanangadhg
Chemical Works., By their own admission, the respondents have
shoun that washing all%yanca is gaid to the cadets on monthly
basis under the Govt. of India orders with the concurrsnce of
the Ninistry.of Finance at all the academies run by the Govt.

of India under the Ministry of Defence and is from the proper
budgst-Heads This washing allouwance ighgégbrding to the
respondents for the sake of convenience and for washing the
clothes of the cadets so that equity is maintained in society,
This amount is paid to the Contractor or to the Dhobi either

in their individual capacity or tggaﬁgh the contractor, The
whole question therefore devolves on the true interpr%g%tion

and application of the regimental fund, Smt._Bhagalia smphasised
that regimental fund in the present case was a public fund
purely financed from the public mcné%_as gashing allouwance is
granted by the Govt, of India., It was being paid diresctly to
the Dhobies in their capacity as servant of the washing services
of the NDA Khadakwasala and therefore the applicants were

entitled to regularisation of their services on permanent basis
and other bensfits of a permanent service,

s 8/-
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6o Shri Shetty on the other hand very assiduously and
vehameﬁtly denied the maintainability of the application,

He said that the Dhobis were ﬁot regular civil servant
é%ith a scale of pay. The Dhobis were being paid from

the regimental Fu&ds which was a pooled monsgy of the washing
allowance dgi;%dy paid to the cadets and therefore this Tribunal
has no jurisdiction to entertain this applicétion. He cited
the latest Suprems Court judgement produced in the AISL] at
page 207 of 1992 in the case of Union of India & Ors, vs,
Tejram Parashramji Bombhate & Ors, wherein the Hon'ble Supreme
Court has decided that the Secondary School run by the local
arrangsment made by the officers of the ordnance factory cannot
be said to have do with Central Government, The respondents in
that school were not paid by the Central Government., They

were not holcding any appointment under the Central Government,
There is no reletionship of master and servant. The respondents
were employed in ths central school by local arrangement made
q% ordnance factory, It is not provsd that how the Central
Government is accountable to such arrangement made by the local
officers, The Hon'ble apex court, however, held that Secticn
14 of the Administrative Tribunals Act, 1985 confers no jurise
diction, pouer and authority on the Tribunal to deal with the
service matters of the employees like the respondents. Hon'ble
Supreme Court also said in that judgement that "The Central
Government has taken a decision that it will not involve itself
in sanectioning or running classes beyond the Primary 3chool
level., It is a policy matter involving finmancial burden, No
Court or the Tribunal could compel the Government to change its
policy inuolviﬁg expenditure,” Besides, the respondents have
quoted a number of judgements given by several Benches of the
Tribunal including this very Tribunal uherein it was held that

a regimental fund based employment could not be a matﬁ%r of

(X ] 9/—
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judicial view by the C.A.T. Shri Shetty thersfore took
a preliminary objection of lack of jurisdiction in this

matter as this is a non=Government run; :)insﬁgfution.

T We have giveﬁ a very car%ful aﬁd anxiocus consideration
to the pleadings of both the parties, On the very face of it
and in view of the Hon'ble Supreme Court's judgement, the
submissions made by the learned counsel for the respondents may
appaartpersuasiue and acceptab%e.gut if one goes deep into

the matter, one cannot bé%%t%ﬁﬁfﬂeyas to the true nature and
character of reqimental fund, A regimental fund has not been
considered a part of the public fund, The public fund as
defined in the Defence Services Regulations seems to be quite

a nébulo one., Perhaps the intention of the rule maker of

the D@fenca Services Regulation Ato include” theanomenclature

J 7%
gf the consolidated fund, the contingency fund and the public

account of Govt, of India as

in Article 266 (1) and (2) of the Constitution of India,
Article 266 (1) and (2) reads as follouws @

"(1) Subject to the provisions of article 267 and
to the provisions of this Chapter with respect
to the assignment of the whole or part of the
net procesds of certain taxes and duties to
States, all revenues received by the Government
of India, all loans raised by that Government
by the issue of treasury bills, loans or ways
and means advances and all moneys received by
that Government in repaymsnt of lecans shall form
one consolidatedfund to be entitled "the Consoli-
dated Fund of India", and all revenues received
by the Government of a State, all loapns raissd
by that Government by the issue of treasury bills
loans or ways and means advances and all monsys
received by that Governmant in respayment of loans
shall form one consoclidated fund to be entitled
"the Consolidated Fund of the State".

(2) All other public moneys received by or on behalf
of the Government of India or the Government of
a State shall be credited ta the public account
of India or the Buhlic account of the Stats, as
the case may be,

. 10/“'
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Number (3) of the same Articls contains that "No moneys
out of the Consolidated Fund of India or the Consolidated
Fund of a State shall be appropriated except in accordance
with law and for the purposes and in the manner provided

' The Defence Services Regulatians

in this Constitution.'
does not make any distinction betuesen the onsolidated
fLﬂNl%EéIndia and all other public money which come under
the public accounts of India, UWhile the Coﬁgolidated fund
of India is governed by the Constitution, there is no¥ such
ragstriction on the public account fund which is a public
money relmzeed by the Govsrnment by way of deposit by the
j e;..l"m Ol
Saving Bank, Postal Life Insurance held by the Government
A
not as a measure of revenue but as a trustee on behalf of the
-

subscriber or depositer., This public money aég not to be
used by the Gavermment without specific permission of the trustee
The General Financial Rules had already defined the Consolidated
Fund, Public Account Fund and also the Contingency Fund of India,
In Rule 3, it says that :

"A1l moneys received by or on behalf of Government

sither as dues of Government or for deposit, remittance

or otherwise shall be brought intoc Government Account

without delay, in accordance with such general or

special rules as may be issued under Articles
150 and 283 (1) of thse Constitution,"

Rule 4 (1) (a) says that 3
? Under Article 284 of the Constituticn all moneys
received by or deposited with any officer, employed
in connection with the affairs of the Union in his
capacity as such, other than Revenues or public

money raised or received by Government, shall be
paid into the public Account,”

Taking a clue from this definition:'5;§:Eonsolidated fund of
India and the Public accounts, there is a irresistible conclusion
that regimental fund is having tuwo types of characters and
nature. he Government on the civil side is keeping three

types of accounts through Controller and Auditer Gensral of

of Indiafane is bonsolidated fund of India having the régpnue

e 11/=
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Article 211 and the 3rd is the Public Account which relates

KS

Capital fund, the other is contingency fund set up under

to debt, deposits, advances and remittances stc. Then the
Government also giﬁbs grant~in-aid to both Government and
non=Government bodies in respect of payment of services
randerfﬁhaor supplies made., The regimental fund therefore

gets covered by both the Consolidated fund of India thraugh

the grants=~inwaid as it is paid to the institutions under the
military which have to be funded and set up to ensure the

various activities inclu&ing social and uwelfare activitiss,

There are certain types of activities which are wholly funded

by the grants«in-aid credited to the regimental fund for which

no subscriptions are payable by the Members of the Armed Forces,
There are also certain types of other institutions uwhich have

the benefit of grants of fhnd from the Government as also
subscriptions from the Members of the Armed Forces contributing

to the same, Regimental funds are controlled and audited by

the CGDA through Controller of Defence Accounts along with other
Publie Accounts aof the Govt, While the OC of the Unit is the
trustee of the Regimental Fund, h%is fully ressponsible and
accountable for these funds, His position as Trustee is not
governed by the Indian Trusts Act, mui by the Army Act and the
Defence Service Regulations. Investments in recognised securities
or deposits in State Bank or any nationalised Bank has to be

made at the discretion of the Brigade Command¥%/Sub Area Commandex”
or Head of a Branch in the cass of funds held at Army Headguarters,
These offices exercise this discretion by utilising their position
éa/the Army h%é;archy and not as Trustees, B8esides, before
making any first deposit as an investment, sanction of the CDA

is to be obtained, But the safef? and accountability of the
Regimental Fund squqrely rests upon the 0.C. as stated in Section

825 of the D.S.R. Section,833 provides monthly examinatiocn of the

.o 12/=
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fund by the D.C. Querterly audit is to be carried out by
Station Audit Board composed of thfge senior officers.
é%pies of these reports will be sent to Brigade Cammander/

Sub Area Commands etc. Hence a reading of these rules gives

a clear picture that though the Regimental Funds could also

be composed of private funds, once the money is with Regimental
Funds it comes under total control of the Govermment and its
utilization of accounts is decided by Govt. functionaries.
Thus it can't be said that the Regimental Fund is a private
fund which is outside the net of judicial scrutiny or review
before the Central Administrative Tribunal. The applicants
are Civilians appointed to a post connected with defence

and hence are fully justified in coming for redressal of their

grievance here.,

Be In the instant case, the respondents by their oun

admission said <@ that the NDA is a Government run institution
to train the cadets who are paid allowances and sfipand during
their training period. After having complsted their training
successfully, unlike other institutions and training institutions,m

these cadets are given commissions in the Armed Forces ensuring

them a career and Government job, While undergoing training,

admittedly they do not have the locus standi of Government
servant. But all the same they are regulated by rules and
regulations of the Government and have to be uhder proper
disciplinary control of the Armed forces, It is only for the
reasons of unsatisfactory completion of training or his health
ground that hgé cadet is diééﬁﬁrged before granting him a
commission. Therefore we can safely presume that the NDA igfén
active duty of training Govt., paid and responsible cadets for
whom Dhobis are required to wash their clothes. The washing
allowances is paid from the Consolidated fFund and is funded in
the regimental fund in the name of the cadets when the cadets

are not in the position of handling washing allogyance themselves.

13/-
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The Establishment table of the NDA prove that the washing
service is an undertaking by the NDA by employing the Dhobi

on a regular basis for uwhich earlier they had prescribed rate
per cadet per month which was, subsequently in 1971, converted
intoc a monthly pay with a scals of pay including an increment.
Later on in the course of time, payment was again reverted to
per cadet basis at the rate of Rs.40/= p.me per cadet. Whatever
has been the mode of salary to the Dhobi, it is an incontestable
fact that they were being paid a pay at an approved scale of pay
from the regimental fund uwhich was wholly funded by the Government
of India (Consolidated Fund of India)., Requirement of Dhobies is
not a casual requirement which can be dispensed with from day

to day or month to @Pﬁﬁh. That was the one reason even when
there is a vacation in the NDA the Dhobies were paid at the
reduced rate, (Eﬁen the Dhobiss were paid dﬁring a vacation in
the absence of cadets, there is no question of washing allowance
being paid as a private subscription to the Dhobi, Therefore,
we have to distinguish the position in this particular case

from the other applications adjudicated by the other Benchss

of the Tribunal including this Bench. In other cases like the
Cantsen and others the activities were entirely social or uslfars
funded by the regimental fund on the basis of subscription
@gztaégig&?ram the Members of Armed Forces Stationﬂig:ﬁantt. It
cannot be said that washing of clothes of the cadets or mess
linen is a social or welfare unit. It is a bonafide duty
pe2 a sel of cadets so that their training should go unhindered
and without obstacles., It is just like a messing service
provided by the NDA, 1If there are noljwashed/pressed uniforms,
there cannot be any parade or drill, Thus in our view the
activities of the Dhobiss funded by regimsntal fund cannot be
equated with thaﬂ-of regimental canteen providing refreshments
outside the mess or for providing grocery item for salgﬁ WUe

have therefore no hesitation in stating that the payment out of

. 14/-
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regimental fund does not disqualify the applicants from
getting the protection of Section 14 of the Administrative
Tribunals Act, 1985, We think that the Dhobis' application

is maintainable or sustainable,

9. Having establighed this nexus of Dhobies having a

civil service under the Govt, of India, ue come to the second
point whether their services could have been terminated without
giving them proper notice. It was mentioned in the appointTent
letter that apart from punishment of warning, other tuoxagzggggﬁiq
will behib?rober show cause notice, Applicants! services havs

nou been terminated without any issue of show cause notice Egig%g%%
that since their services ars not governed by any departmental
rules of the Government, their services could be dispensed with,
We do not think that we can allow such an arbitrary action on

the part of the authorities of NDA when employment of these
applicants have bsen possible baecause of the ,Government funds
involved and when they were being afforded all the facilities,
E&brmally available to a Government servant, In all fitness of
things, the NDAR authority should have prepared a scheme of employw
ment of these Dhobies with @heir terms and conditions properly
defined, There are number of other employees like the Extrae
Departmental Agent in the Dspartment of Posts/Canteen Boys in
Non-Industrial Cantsens under the Ministry of Defence who uers
gsarlier not considersd Government servant in the real terms but
slowly they were able to obtain the Government order for treating
them as holders of civil service and protection of law for enfora-
ing their rights., In the course of arguments, it was submitted

by the learned counsel for the applicant that there are nearly

4 lacs of applicants in the Defence establishment who are paid
their salaries from the regimental fund. It is not possible for
us to say that they are all holders of civil posts. Atleast

those employees like the present applicants deserve to be covered
under scheme which will ensure fair wages for their servicss and

other benefits normally given to non~industrial werkers. It seems
that these

ee 15/=
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Dhobies inspite of the fact that they are working nearly

30 years in the Defence establishments are neither covsred

Ny

e

N .
by the%ggggiggngigggfﬂct or other Govt, of India scheme
applicable to this kind of work for€e. It is high time
that tha authorities of the Defence establishments rise
to this sjituation and give thiselou paid applicants t=

4 their 11 deserved dues.
gﬁtg e ue eéserve e

Ao In vieu of the obsgrvations above, we allow the
application partly. The respondents will be restrained
j;;?ﬂ& . ' :

permanently terminating the services of the applicants
except by way of superannuation or under disciplinary
proceedings. The authorities of the NDA may prepare a
scheme for appointment of the Dhobies on a permanent basis
and put them on a regular footing as permanent Government

employes although paild from the regimental fund,
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