IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, "GULESTAN" BUILDING No.6

PRESCOT ROAD; BOMBAY-1
O.A. NOs.427 to 447 of 1992
Shri A V Waingankar Applicant in OA 427/92
2 Shri P G Mhatre Applicant in OA 428/92
3, Shri P S Pawaskar Applicant in OA 429/92
4. Shri A D Tawde Applicant in OA 430/92
5. Shri V B Nagare Applicant in OA 431/92
6. Shri A R Pingale Applicant in OA 432/92
7. Shri A H Kale Applicant in OA 433/92
8. Shri V G Kadam applicant in OA 434/92
9. Shri P S Bhogale Applicant in OA 435/92
10 Shri R K Singh Applicant in OA 436/92
ll' Shri N B Khobrekar Applicant in OA 437/92
12 Shri P M Thapania Applicant in OA 438/92
13 Shri V B Hadawale Applicant in QA 439/92
14 Shri L G.Dhanawade Applicant in OA 440/92
15 Shri K, Eodanna Appl icant in OA 441/92
16 Shri B V Bhosle Applicant in oa 442/92
17 Shri J P Mane Applicant in OA 443/92
18 Shri G G Sonawane Applicant in OA 444/92
19 Shri L R Topare Appl icant in OA 445/92
20 Shri K G Pokharkar Applicant in OA 446/92
21 Shri s V Kulkarni Applicant in OA 447/92.
V/s.

 Ghioe of tta throuon

Naval Head Quarters:

South Block, New Delhi
2. Flag Officer Cammanding

in Chief; Western Navsl

Command; Fort; Bombay-23,
3. 32?2f3é05§§§§§“te"de“t igzszégfngisfn all the

Bambay-23,

Coram: Hon.shri Justice S K Dhaon, Vice Chairman

“ Hon.Shri MY Priolkar, Member (AD

APPEARANCE :

Mr. D V Gangal, Couhsel for applicants.
Mr. V S Masurkar, Counsel for respondents.
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ORAL JUDGMENT: DATED: 17-06-1992
(PER: S K Dhaon, Vice Chairman)

Disciplinary proceedings were initiated
against the applicants. They were punished. They
cameé to this Tribunal, This Tribunal took IQiew
that the inquiry pbroceedings were vitiated as the
Inquiry Report of the Inquiry Officer was not
furnished to the applica t. This Tribunal, however,
left it free to the department to continue with the
inquiry from the stage of furnishing of the report

of the Inquiry Officer.
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An order has been passed on 513*1&93 by the

respondents purporting to suspend the petitioners from
service in exercise of powers of sub-rule 4 of Rule 10
of CCS (CCA) Rules, 1965 (hereinafter referred as the
Rules). This order is being challenged in the present
application,

W ‘ﬁndisputably/the appl icants had not been
placed under suspension at any stage during the course
of disciplinary proceedings. A combined reading of
sub-rules 3 and 4 of Rule 10 of the Rules indicate that
theﬁazimuih Mlgééiéd in sub-rule 4 can come inte
existance only if a delinquent had been placed under
suspension duringthe-ecourse, either bep re or during
course, of disciplinary proceedings. That not being

the position in the present cases the order of suspen-
sion is not sustainable.

Written statement haé been filed on behalf of
the respondents and wé have heard the counsel for the
respondents.

We are not inclined to go into other grievances
raised in this appl ication. We, however, make it clear

wll b
that it is open £3r the applicants to raise the other
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% grievance, if possible under law, a5 and when

a final order is passed by the disciplinary

author ity against the applicants.

The application succeeds and is

allowed. The impugned order of suspension , | 4

4} dated 6l7%3ﬁ19<1912 is quashed. qw
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Mr. D V Gangal, Counsel for the applicant.
Mr. V S Masurkar, Counsel for the respondents.

M.P. No. _JC /92 i§ for correcting certain
typographical errors,

SR gy e
v v fe e 85 an

® M.P. allowed. Necessary corrections implemented
. ~ in our order dated 17-6-92. s
G L " {

( MY Priolkar ) (s nghaon )
- M(A)

.C.
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to RP 1$8/9

ReP.No, 15392
s elio, 41|92 Date19el0-1992
dr.V. 5, dasurkay for Review

Petitioner{Original respondent)
Mr.ieV,Gangal for review
respondent(Original applicant)
Let notite be issued to the

original applicant under RP
A0,

Adjourned 10 2le12-1902
Qlﬁ
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Original order in 0.5,427/92.

OA NOs.427,428,429,430,431,432,433,434,435,
436,437,438,439,440,441,442,443,444,445,446
447,747,750,751,777,775,776,813 and 762 of 1997

Tribunal' g order Lated 21.12.92,

Mr.v.s. Masurkar for the Review
Petitioners (Original Resrondents) and
Mr.,L.v, Gangal for the Review Respondents
(Original Applicants),

All these Review Petitions are to be
rheard by the Same Bench which hag heard the
Original Applicationsg, namely, rFen'ble v.C. and
Administrative Member Mr.Priolkar, It may be
pPlaced before the same Bench on 4.1,1993,

A copy of this order be kept in all
the above mentioned cases.

Sd/- Sd/ -
(V.D. Leshmukh) (M.Y. Priolkar)

Member (J) Member (a),

i d
R.Ps, in OA.Nos, 427/92 to 447/92 an
OA.No. 742792, 747792, 750/92, 751792
752/92, 75%#92, 775/92, 776/92,
777/92.,

Tribunal's Order Dated :4-1-93

Heard Mr, D.V.Gangal for the
applicants and Mr. V.S.Masurkar for the

respondents,

Orders reserved.

Sd/ - 5d/-
5 \ON)
° . IOLK R (J'K.DHI:\
(ﬂe;bzﬁ(A) " Vice Chairman

(Original OA No., 427/92)
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, BOMBAY

Review Applications
in
DA.Nos, 427/92 to 447/92

Shri A.V.Waingankar & Ors, ves Applicants
V/S.
Union of India & Ors, ees Respondents

CORAM: Hon'ble Vice Chairman Shri Justice SeK.Dhaon
Hon'ble Member (A) Shri M.Y.Priolkar

Appearance

Shri D.V.Gangal
Adyocate
for the Applicants

Shri V.S «Masurkar
Adyocate
for the Respondents

Tribunal's Order Dated: ZS(ltib
(PER: S.K.Dhaon, Vice Chairman)

The decision of the Supreme Court in Nelson Motis
vs. Union of India & Ors. 1992(2) SCALE page 410 has given
rise to this bunch of review applications in the original

applications decided by us on 17.6.1992,

2, The original applications came up before us on

17.641992 together. We had disposed them of by a common
judgement. In those cases disciplinary proceedings had been
initiated against the Government servants. They were punished,
They came to this Tribunal by means of separate original
applications challenging the order of punishment passed

against them. This Tribunal took the view that the
disciplinary proceedings stood vitiated since the punishing
authority, before passing its order, did not furnish to the

Government servants a copy of the report of the Enquiry Officer, é
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Houever, this Tribunal left it free to the Disciplinary
Authority to reinitate disciplinary proceedings from the

stage of the handing over of the report of the Enquiry
Officer, The disciplinary authoritx,uhile taking a

decision that proceedings should be reinitiated,passed

an order suspending the Government servants concerned

in the purported exercise of powers under sub-rule (4)

of the CCS(CCA) Rules (hereinafter referred to as Rules),

The order of suspension was challenged by the Government
servants by means of separate original applications. And

that order was quashed by us in each case on the ground i
that a combined reading of sub-rule (3) and sub-rule (4)

of Rule 10 of the Rules indicated that an order of "deemed
suspension® could be passed only in those cases whers sarlier
in the disciplinary proceedings a Government servant had been
placed under suspension. We took the view that an order under
sub-rule (4) of Rule 10 suspending a Government servant could
not be passed for the first time after taking a decision that

disciplinary proceedings should be reinitiated,

3. In Nelson Motis's case their Lordships of the Supremse
Court held that the order of suspension could be passed under
sub-rule (4) of Rule 10 in those cases where earlier a Government
servant had not been placed under suspension either du;ing the
pendency of disciplinary proceedings or in contemplation of

the same. We may note that the decision in Nelson Motis's

case was rendered on 2,9,1992,

4 Sub=section (3) of Section 22 of the Administrative
Tribunals Act (hereinafter referred to as Act) provides that
a Tribunal shall have, for the purposes of discharging its
functions under th@ Act, the same powers as are vested in a
civil court under the Code of Civil Procedure, 1908, uhile

trying a suit, in respect of reviewing its decision. Order
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XLVII rule (1) of the Code of Civil Procedure (hersinafter
referred to as the Cods) provides, inter-alia, that any
person considering himself agrrieved may apply for a revieuw
of the judgement upon the discovery of nsw and important
matter or evidence which, after the exercise of due diligence,
was not within his knouledge or could not be produced by him
at the time when the decree was passed or order made, or on
account of some mistake or error apparent on the face of the
record, or for any other sufficient reason. The sxplanation
inserted by the Amendment Act of 1976 runs : "The fact that
the decision on a question of law on which the judgement of
the Court is based has been reversed or modified by the
subsequent decision of a superior Court in any other case,

shall not be a ground for the review of such judgment".

56 The explanation aforequoted bars the jurisdiction of
this Tribunal to review the judgement/order passed by us on
the ground that the decision on the question of law on which

our judgement is based has been reversed by the Supreme Court,

6. The question still remains whether this Tribunal has
jurisdiction to review its judgement/order independsnt of
the provisions of the Code, It is not necessary for us to
enter into the controversy as to what effect should be given
to the provisions of sub-section (3) Section 2 of the Act
while considering the said question on the footing that this
Tribunal is a substitute of a High Court in service matters.
We may procesd on the assumption that,uhile passing the orders
which are sought to be reviewed, we exercised powers under
Article 226 of the Constitution. If that be so, it is evident
that we exsrcise plenary povers and,therefore,we have inharsnt
' Such a pouer is
pouer to revisw our judgement/orders.[_anhedged by the provisions

of the Codes We are saying so not because of the Explanation
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added to Section 141 of the Code,which makes the provisions

of the Code inapplicable to proceedings under Article 226 of

the Constitution, but even otheruwise,

T7e In Shivdeo Singh vs. State of Punjab (AIR 1963 SC 1309 )

S Hon'ble judges of the Supreme Court held that thers is nothing
in Article 226 of the Constitution to preclude the High Court
from exercising the power of review which inheres in avery

court of plenary jurisdiction to prevent miscarriage of justice
or to correct grave and palpable errors committed by it. Thus
the Supreme Court by necessary implication negatived the attrac-
tion of the provisions of Order XLVII of the Code

to the writ jurisdiction of the High Court. However, their
Lordships clarified that inherent powers could be invoked "to
prevent miscarriage of justice or to correct grave and palpable
errors committed by the High Court." Their Lordships were
dealing uiﬂi@ase where the High Court passed orders directly
affecting some persons who were not made parties in the writ

proceedings,

8. In AeT. Sharma vs. A.P.Sharma (AIR 1979 SC 1047), their
Lordships clarified the ambit and scope of the powers of revisu

in exercise of inherent pouwers. It was observed :

"It is true there is nothing in Article
226 of the Constitution to preclude the High
Court from exercising the pouwer of review which
inheres in every court of plenary jurisdiction
to prevent miscarriage of justice or to correct
grave and palpable errors committed by it, but
there are definitive limits to the exsrcise of
the pouer of review. The pouer of review may
be exsrcised on the discovery of new and
important matter of evidence, which after the
exercisse of due diligence was not within the
knouledge of the person seeking the revieuw or
could not be produced by him at the time when
the order was made; it may be exsercised where
some mistake or srror apparent on the face of
the record is found; it may also be exercised
on any analoguous ground, But, it may not be
exsercised on the ground that the decision was
erronsous on merits, That would be the province
of a court of appeal., A pouer of revieu is
not to be confused with appellate pouer which
may enable an appellate court to correct all
manner of errors committed by the subordinate
Court”,
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9, We are satisfied that in vieu of the aforesaid
declaration of the law by the Supreme Court, we have
no jurisdiction to review our orders, If we do so,
ve shallzgurely exercising appellate powers and not

our inherent powers,

10. These applications are rejected,

< g e - TP R ST S
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BO.MBAY BENGH

chiNO"lq,ngn
0.A. Nos 1312

Sl v 3. NC’~8&"“ .+ Applicant
-versus-
U nion of India & Ors, ++ Bespondents
Coram: Hon'ble Shri i.Y.Priolkar, Member(A)
Hon'ble Smt. Lakshmi Swaminathan,Menber(J)

Appearancess

l, Mr,D,V,Gangal
Advocate for the
Applicant.

2, Mr.V,S.Masurkar

Counsel for the
Respondents.

TRIBUNAL'S ORDER3: Date: 2-11-93
Mr,D,V.Gangal for the applicant.

Mr.V,5,Masurkar for the respondents.

XRexgr This contempt petition has been

filed by the applicant for non-implementation of our
judgment dt. 17=6-92,

According to Mr,Masurkar an S.L,P,
has been filed before the Hon, Supreme Court agal nst
the judgment but no stay has beaen granted.,

We, therefore, direct the respondents
to implement the judgment within two months from
today unless in the meanwhile they obtain a stay
from the Hon. Supreme Court.

W-ith these directions the CP is
disposed of.

Copy of this order be given to the
parties.

ok oy L O

(Smt .Lakshmi Swaminathan) (M.Y.Priolkar)
() M(A
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