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Tribunal's Order .

{ Per : i.R.Koihatkor, Member (A) | Dajed> 9-7— /ﬁfj

In this review petition the original respondents,

Réilway Administration have sought review of the oral
judgement dated 25,9.1992 passed by this Bench in CA,

No., 8l4/92,

2. In OA No._814/92 the penalty of reduction to
lowest stage in the same time scale Rs. 1200-2040 (HES)
from stage of Rs., 1500/~ to Rs,1200/~ for a périod of

two years with immediste effect, with further directions
that on expiry of the _eriod this will have the effect on
postpeoning future benefits wai@}mposed on the original
applicant by order dated 21.858991 at'Annexure A=5' Page‘
53 of the OA., Against fhis order of penalty by the
disciplinary authority viz. LGS Bhusaval)the criginal
applicant filed an apueal on 25.9.1991 before the
Additional Divisional Railway Manager, Central Railway,

Bhusawal. The A,D.,A.w. by his show cause notice dated
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15.7.,1992 at'Annexure A-8' page 62 of the CA, asked
the applicént to show cause as to why the penalty
should not be increased, that is to say, &8s to why
the penalty of reduction to the lowest stage in the
seme time scale should not operate for 8 period of
three years instead of two yesrs as per the original
order of punishment withﬂLgffeéi on quEEEibenefits.
The OA. was filed on 20,7.1992 and prayer (A} in the
OA. was to guash end set aside the corder by which the
applicant's pay was reduced to the minimum of the same
scale i.e. to Rs, 1200/-, prayer (B) was to direct the

respondents to pay all consequentisl benefits including

- refund of reduced pay and allowances, prayer (C) wes to

saddle the cost of the application on the respondents

and prayer (D) any other reliefs,

3. The order sheet shows that on 24;8.1992)notice
to the respondents, returnable on 26.9.1992 for admission
hearing wss issued., The oral order was passed on the
date fixed for admission heering, On that date, it 1is
clear that the counsel for the resgondents had appeared
but the Court observed that "in.view of the orcer we

are about to pass, we do nct chSider it nscessary to
csll for a reply and that we are disposing of this
applicaticn finally”., The directions are contained in
Para 4 of the order snd the reasons thereforfjre
contained in Para 3 whichl are reproduced below i=-

C It is averred in paragraph 4.9 of the
application that on 25,9.19%L the applicant
preferred an appeal addressed tc the Additional
Divisional Reilway Manager, Central Railway,
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Bhusaval, a copy of the aspueal dated
25.9.1991 1is annexed as 'Annexure A-6!
It is &lsc averred that on 21,11.1991
the zgpplicant sent 8 reminder to the
Appel:ate Authority. A copy of the

sald reminder hes been filed as 'Annexure
A=7', It is also alleged that the appeal
has not been disposed of as yet but
nonetheless the Divisional Railway
Manager has initiated the prcceedings

to enhance the punishment,

4, If the apgeel 1s pending and has

not been disposed of as yet, the proceedings
initisted by the Divisional Railway Manager
for enhancing the punishment is clearly
illegel, The Divisional Railway Manager
shall stay his hands till the appeal is
disposed of, After the decision of the
appeal, the said officer shall give a fresh
notice to the apulicant to show cause, if he
feels necessary, as to why the punishment
imposed upon the applic-nt may not be
enhanced, However, we make it clear that
this order does not empower the Divisional
Railway Manager to revise the order of
punishment if he does not possess that power
under the law, The Appellate Authcrity chall
endeavour to dispose of the appeal as
expeditiously as possible but not beyond a
period of four months frem the date of
presentation of 2 cértified copy of this
order from the applicant. The applicant

is permitted to transmit a certified copy

of this order under the Regd. Post A.D. With
these directions the apglicetion is disposed
cf finally but without any order as to costs',

The contention of the Railway Administration,

~i.e, Review Petitioner is that this judgement is

required toc be reviewed becsuse there is an error

aparent on the face thereon. The judgement had proceedad

on the focting that the show cause nctice issued by

ADnM (who has been refeered to ss [AM in the first

and third peres of judgement) was under Aule 25 of
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the Railway Servants (Discipline and Appeal) Rules,
1968 for enhancing the punishment by way of revision
in as much as the show cause notice itself referred to
.Rule 25, According to the Review Petitioners, the
reference to RHule 25 in the show cause notice by the
ADHM was a typographical error and that it was a show
cause notice in terms of &”lf,EE—ﬂﬂd it is a well
settled position that in case of a wrong reference to

a particular rule, so long as powers exist and the

i

powers arefexercised egbleemwise in accordance with the
. " A
* rules, the mere misguoting of the rule would not vitiate

the order.

5. The second contention of the review petitioners
is thet wherd as the prayer in the original epplicatiocn
was for quashing the p@nslty imposed by the disciplinary
authority on 21.8.1991, the Trikunal's order proceeded
on the basis that the original applicent had impugned

4 the show cause notice deted 15.7.1992 and the order

states so in Para 1.

-

6. The third contention of the rewview petitioners
is that the order itself shows that it is an ex-parte
order. According to him, this is also a strong ground

for the review of the order.

7. In their Review Petiticn, the contention has
also been taken that even assuming that the Tribunal was
clear about the show-cause notice being under Rule 22,

e Tribunal misinterpreted the Rule 22, because that flle
does not envisage tnat the appellate authority must
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first dispose of the appeal and then)by an independent
and subseguernt actionﬁfhould issue the snow-cause notice
to the delinguent.
8. The prayer of the review petitioners
therefore is that the ex-parte orcder dated 28.9.1992
may be reviewed for the reasons indiceted end restore
the proceszdings of the original application 814/92, for
fresh hearing of the same at the stage where it was)prior

to the passing of the orsl judgement dated 238.9.1992.

9. Shri Gangal for the originael applicant hes
strenuously opposed the application for review, According
to him power to reviewhwhose scope is much more limited
than that of appeal?is to be Spﬁfingly used and that
there is no such error appéerent on the face of the record
as would justify this Tribunal in reviewing its earlier
order, Accorading to him, we must read the order the way
it is worded and shculd not ettribute to the Bench any
misunderstanding between Sectlon 22 and 25 of the Railway
Servants (Discipline and Appeal) Rules, 1968 on the
footing that ADRM was proceeding to revise the order of
the disciplinary authority., He also contends that the
ADRM was without jurisdiction in issuing show-cause
notice on the relevaent date, that is to say 15.,7.1992 as
e Annly cand

ﬁﬁ_was no longer within the jurisdictipn of the ADaM,
Bhusaval having been transferred to Jabalpur earlier.
Accorcding to him, the appé@late authority was senior
Divisional Commercial Superintendent and not the ADiM,

Further, the show cause notic& is also vitiated because

it does not give any reason for enhancement of the

% ¥ .



M

er O s
penalty apart from a bare statement that the penalty
is regarded as inadequate. So far as the original
prayer in (A) of the application being different is
concerned, accdﬁfimg to him, the prayer for quashing
the show cause notice dated 15.,7.1992 can be read into
i

i
orayer (D) which refers to any other reliefs. He also

stetes that the practicalities of the matter mey also

be considered., The charge-sheet was issued on 19.10,199

and the penalty was imposed on 21.8.1991. He has
slready undergone the penélty which originally related
to reduction to lowest stage of thegﬁay scale for two
years and any further proceedings cannot but cause
harassment to him., Finally, Shri Gangal has raised the
point of limitation, Though the Jidgement dated 28.9.92
was admittedly despatchad to and received by the
respondents on 14.10,1992, the applica£ion for review
though dated 13.11.1992 was actually registered on
17.,11,1992, The period of review petition being one
month, there is a delay :f of £wo days. According to
counsel)while the delay is not tg? long, no formal
application has been made for condonation of delay. i}
He, therefore, argues that the review petition may be
dismissedﬁéf&n reply the counsel for Railway
Administration has stated that so far as deley of two
days is concerned, he makes an oral applicaticn for
condoning the delay and the same may be condoned,
According tc him, the appellate authority was fully

competent to 1ssue show cause nctice even af ter

Applicant's transfer to Jabalpur. S0 far as the
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reading of tﬁ7é;ayer regaerding quashing of the show
cause noticelggted 15,7.1992 into the original preyer
for quashing of the penalty deted 21.8.1991 is concernea,
acc&@ding to him, the prayer "any other reliefs" may
be so construed fif it isﬁe{jUSdem generisfwith s

the originzsl prayer, This is ncot so in the present case.

He, therefore, prays for allowing the review petition.

10, So far as the point of limitaticn is conernedﬁ}
the delay involved is of only two days. The oral
application of the counsel for the Railway Administration
for condonation of the same is allowed and we proceed to

dispose of the matter on merits.

1l, So far as the contention of show cause notice
dated 15,7.1992 not containing detailed reasoning is

conﬁﬁ%ned, it is open to the applicant to take this ard

w

any other contenticns at an apgropriate stage before
sppropriate forum. Regarding the question of epplicant

having undergone the pénaliy, we are mot impressed by

this argument®.
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The charges involve morsl turpitude and

{E@ﬁﬁgﬁgb@petent for the apuellate suthority to take action

e g YRS

t{bahance penalty &s per rules, In any case, the show
Vg
cause nctice by itself)does not mean that the panalty

)
would be finally enhanced. =Sm—mrm—easc,; A1l these are
A o

arguments on the merits of O.A.

12, The original applicant has addressed his
arguments in regard to Review FPetition on the supposition
that the show cause notice was issued by the revisicnary
authority under Section 25, However, we are required to
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LI 8 L3

carefully examini}he cocniention of the review
setitioners that the show cause notice was noi
under Rule 25 but it waes under dule 22, On a
plain reading of the documents on record, we
haveihé:poubt that the show cause notice was
under Rule 22 and not under Rule 23, The
disciplinary authority in its original order
dated 21.5.1991 itself indicated that the appeal
shall lie before the ADEM and the original apoplicant
could file an appeal before ADRM within 45 days.
No contention was taken in|OA that the ADAM was

N
not the appellate authority and that the show
cause notice was actually issued by @ revisionary
authority. Under Rule 22, Appellete Authority does
have power to enhance the penalty after giving & reasonable
opportunity to the appellant tc make & represontation.
There &s also no doubt iEEEANhat\NaS challenged in{L}
OA before the Tribunal was not the show cause notice
dated 15.7.,1992 but the order of penalty dated
21.8,1991. hIn the review proceedings, we are not
required to go into the merits of orijinel application
but we are required to see whether the judgement
dated 28,9.1992 had contained an error apparent on
the face of it, We are of the view that the oral
judgment contained following such é%{f@ﬁf:—

(L) Para 1 referfto show cause notice issued
i = ) .
by LnM where gi$ it was issued by ALBM
. . A
vide Page 62.
(2) Para l statgf that the show cause notice
was impugned whereas it was penalty
which was impugned. Challenge to show
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