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Shri Gopalbhai C.Patel
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As the learned Judicial and the Administrative Members

constituting the Division Bench have disagreed about the

entitlement or otherwise of the applicant to claim upgraded

pay scale of Rs.1400-2600 with retrospective effect pursuant

to letter dated 6.11.1990(Exhibit B) of the Government of

India, the matter came up before me as the third Member for

resolving the disagreement. The question before me isg:

"Whether the applicént is entitled to the upgraded pay
scale of Rs.1400-2600 from any date earlier to one

nentioned in the letter dated 6.11.1990(Exhibit B) of

the Government 2"



2. Briefly stated} the applicant joined his duties as
a Carpentry Teacher on’ 12.7.1968 in_the Government High
School of Union Territory of Dadra & Nagar Haveli in the pay
scale of Rs.115-245. 1In 1973, the Government .introduced
Central Pay scales withr effect from 6.3.1970 for various
employeeé under the Union Territory of Dadra & Nagar Haveli.
The pay scale of the applicant was equated with that of
Central Primary School ?eacher which was Rs.118-225. There

. - ’

was another post of Cafpentry Demonstrator, lower in rank
and pay scale than thaf of Carpentry Teacher. It appears
that by accidental slip, the pay scale of the Carpentry
Demonstrator was equated Qith the Central Pay scale of
Rs.145-330, which was higher than the Central Pay scale of
Rs.118-225 given to the applicant as Carpentry Teacher. The
- applicant, theréfore, répresented for similar pay scale of
Carpentry_Demonstrator,iif not more. During the pendency of
his representation, the applicant filed a Writ Petition in
Bombay -High Court in oriabout 1984 for the said relief., The
Writ Petition was transferred to the Bombay Bench of this
Tribunal in 1990 and waé re-registered as TA No.l158/86. It

was disposed of on 14.2.1990 with the following directions:

"In the circumstances,\we are of the view that proper
assessment of the‘issue has to be done by the first
Respondent without further delay as it is patent that
the matter has been unduly delayed. Such assessment
has to Dbe  done having regard to the settled
propo§ition of law that there shall be no
discrimination among the employees in the various
Union Territoriésp doing the same job of which the job
requirements are the same and for which the
qualifications for recruitment are also identical and
with due respect to the doctrine of 'equél pay for
equal work' as-enshrined in the Constitution of India

as propounided . by the law laid down by the Supreme



Court. This shall be done within four months from the

date of receipt of copy of this order.™

Pursuant to the said diréctions of the Tribunal, the Central
Government took a decision to upgrade the pay scale of_
Carpéntry Teacher from Rs.1200-2040 to Rs.1400~-2600 with
immediate effect,i.e., with effect from the date of order,

5.11.1990 (Exhibit &) and:at the same time to downgrade-the

pay scale of Carpentry Demonstrator from Rs.1400-2600 to
Rs.1200-~-2040 with effeét ~from the date the existing
incumbent wvacated the'pogt.(See orders dated 5.11.1990 and
6.11.1990 filed as Exhibits A & B). Not satisfied with
decision of the .Governmeht, the applicant filed Contemﬁt
Petition No0.35/90 for 1appropriate action against Ithe
respondents for the alleged contempt committed by them. The
Contempt Petition was dismissed on 1.7.1991 with liberty to
the applicant to file fresh oA, if éo advised. The operative

part of the order passed in Contempt Petition was as

. follows:

"It is submitted by the éounsel of the applicant
that the revision  of pay sﬁould have been
allowed with retrosﬁective effect. since no such
direction has been g&ven in the final order, if
the petitioner feelé aggrieved on that accoﬁnt
the - remedy open is - to file an original
application in accordance with law. We are clear

that the respondents cannot be proceeded with

for violation of the final order on that
ground, * ‘
- The present 0A was,thereafter, filed for giving

retrospective effect to the decision taken by the Government

vide its orders dated 5.11.1990 and 6.11.1990(Exhibits A&B).

3. According to the learned Judicial Member, the
.claim was barred by. time, as also. hit by the principle of

res-—judicata and, therefore, not tenable. On merits as well,



the claim was found to héve no merit. On the contrary, the
learned Administrative Member took the view that the
application could. not be dismissed on the ground of limitation
or res-judicata and that the claim deserved to be allowed.
Accordingly, the first and foremost gquestion that arises for
consideration is about the date of ‘entitlement of the
applicant .for the upgraded pay scale,prospective or
restrospective in effedt{ If it is held to be.retrospective,
the question of iimitation or res-judicata may have to be
looked into, but not now.

4. After heagihg £he learned counsel for the parties
and perusing the record, /it appears that either due to over-
sight or accidental slip, the pay scale of 'Carpentfy
Demonstrator was fixed @n the higher side as compared to
that of the Carpentry Teachef. Admittedly, before the
introduction of Central?Pay scales, the pay scale of the
Carpentry Demonstrator wés lower than that of the Carpentry
Teacher. Instead of con%esting @he claim, the mistake was
admitted and also tried to be corrected by the impugned
decisions;Exhibits A&B. &his conclusion finds subport from
the fact thatithe Goverﬁment has also decided to downgrade
the pay scale. of Carpehtry Demonstrator from Rs.1400-2600
to Rs.l1200~-2040 by the %ame order dated 5.11.1990{Exhibit

A). g

5. Errors and omissions never give rise to any
right. Accordingly the hiéher pay scale given to Carpentry
Demonstrator by mistake,.would not give rise to any claim by
a Carpentry Teacher for higher pay scale with retrospective effect.
Had the diécrepancy or mistake been detected earlier and

corrected, the applicant c¢ould not grudge that he was

T
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discriminated or not given egual pay protection. The applicant

must remain satisfied with the upgrading of his pay scale

prospectively, or from 5.11.1990, the date of order,Exhibit

A,

6. In the circumstances aforesaid, my answer to the

gquestion referred is as follows:

Bench for further orders in accordance with law.

gns

"The - applicant is not entitled to the upgraded
pay scale of Rs.1400-2600 from any date earlier
to one mentioned in the letter dated

6.11.1990(Exhibit B) of the Government."

7. Let the papers be now placed before the Division

(K.M.AGARWAL). '
CHATRMAN



