BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL .

'BOMBAY BENCH i
2

-

0.A. 80/92 . } :

Mchamad Ishague y ees Applicant

Va/

Ganeral Manager,
Western Railway & Ors. s+ Resgpondents

CORAM s 1.Hon'ble Shri.Justice M.S.Deshpande, V.C
2.Hon'ble Shri.P.P.Srivagtava, Member (A)

Appedrances

1. Shri,.S.M.Shetty .
c Advocate
for the applicant

2. Shri. N.K. Srinivasan I

Advocate
for the respondents

ORAL JUDGMENT 7 ; DATED 3 05/04/1995

(Per. Shri.Justice M.S.Deshpande, Vice Chairman)

4
In the present case, a departmental enquiry | B

was held against the applicant, who was officiating

. as Assistant Station Master, in respect of three

L that
charges. The first was/he was found drunk
while on duty on 1818.1989, the second was that
he was not wearing the official uniform with the badge
and the third was that he had threatened the
Sr.D.0.5/Bombay Central with dire consequences
for reporting the matter., The charge was framed on
22-9-1989 and the Enquiry Officer held that all the
three charges were proved. The applicant appealed
to the Appellate Authority who, by its order dated [
30/4/1990 also found that the charges were proved.
The applicant did not dispute the position that he |

was not wearing the official uniform at the time of

the incident and the learned counsel for the applicant
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stated that in view of that admission, he would
not say anything more as that part of the charge

has been held to be proved. .

2. With regard to other two charges, the sulmission
was that the evidence of the seven witnesses . who were
examined did not say that the applicant being in a
state of drunkenness, was unable to take care of himself
at the time of the 1ncide5§;raggér the influence of
alcohol an&fﬁhatrhe had said while leaving, when he

was taken for medical examinmation, was that he would

[

see the officer later, but that was with a view not

to threaten him but with an object.éi'explaiﬁhﬁis conduct,
' .

3. We do not wisgh to go into the details of the
evidence though it was extensively éi%iﬁi%éé‘to us
by the learned counsel for the applicant. The main
contention was‘that the applicant was not furnished
with the complaint, namely Sr.DOS' Note No.T/257/6/1/
Vol.XII dt. 22.8.1989. This point is raised in para
4,vil of the petition by stating that the copy of
medical certificate has not been furnished to the -
applicant. .Iﬁ:%Zply filed by the respondents at parsm '
4.vii shows that the Sr.DOS's note was supplied to the
applicant alongwith the charge-sheet and stated that
the applicant was taken to J.J.Hospital where the

doctor hes certified him to be in an intoxicated
condition. The learned counsel for the applicant urged
that this statement ﬁas not correct because he hagl
raised the ground of non-supply of the documents aiéo in
his memorandum of appeal but it was not considered by
the Appellate Authority. In his brief order dated
30/04/1990 without discussing whether the applicant

hasl been supplied with these documents, the appellate
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authority observed that even though the applicant's

3~

blood was not tested, the certificte given by

the casualty medical officer of JJ Group of Hospitals
proves that he had consumed'alcohol and he was under
the influence of alcohol. The appellate authority
converted the penalty of 'removal from gervice' to

that of 'compulsory retirement’.

4, We f£find that the gquestion whether a cOpy of
Sr.DOS's note. together with medical certificate had
been supplied to the applicant was a major issue
and since the applicant had contgnded that he had

not received the document, it was obligatory on

{

the part of appellate authority to consider whether \

these documents had been supplied to the applicant (~_;
"or not. The pbint involved was important because

it was only on that basis, the charge of drunkenness

was held to be proved and in the face of that document

not having been furmished to: the applicant, the

charge idould have gone unsubstantiated and it would i

-

have affected the punishment that was imposed on the

LY

. applicant ultimately. | ;

5. We therefore set aside the order passed by the
appellate authority on 30.4.90 and direct the appellate

authority to consider the applicant's appeal by

referring tquéher contentionsof the applicant raised

in his memo of appeal and after giving him personal

v o ———— o ———

hearing, the applicant's appeal be disposed of
according to law within two months from the date of 1

’ communication of this order. With this direction, the .1
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