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iy OQRAL JUDGEMENT Dated: 21,10.1992
(PER: S.K.Dhaon, Vice Chairman)

The applicant, a retired Income Tax Officer is really
aggrieved by the order dated 31,10.1991 passed by the Commissioner
aof Income-~tax Bombay city-l directing that a fresh enquiry

shall be held by a neuly appointed enquiry officer.

2. The undisputed facts are these, The applicant was to

retire from service on 31.12,1983, A charge-~sheet was given

to him on 28.,12.1983, An Enquiry Officer, namely, one Shri
A.K.Rastogi, hereinafter refer to as Shri Rastogi, was appointed.
OBn 26.4,1985 Shri Rastogi submitted his report to the punishing
authority cpining therein that the charge of mis-~conduct against
the applicant had not been made out. On 23.6.,1986 the punishing
authority passed tuwop orders. By the first order it came to the
conclusion that he should remit the applicant's matter for a
fresh ar fdg}hsr enquiry by an officer other than Shri Rastogi.
By the other order he appointed one Shri Naidu as the Enquiry
Officer. On 28,1.1987 the puﬁishing authority passed an order

that a de-novo enguiry should be held.
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3. On 28.12.1988 the applicant preferred original applica-
tion No, 8/89 in this Tribunal. He challenged,inter-alia,

the orders dated 23,.,6.1986 and 28.1,1987 passed by the punishing
authority. We may clarify that the order of dated 23,6,1386
thch had been challenged by the applicant uas.tha one by which
the ngishing authority had expressed the opinion that a case

had been made aout for remitting the matter to the enguiry officer

for a fresh enquirye.

44 This Tribunal on 5.4,1989 disposed of the aforesaid
original application of the applicant, It guashed the orders
dated 23.6,1986 and 28.1,1987 passed by the punishing aufhority.
{Bt issued the follouing directions :-

(i) "™e direct that if the Disciplinary Authority
desires to differ from the findings of
Commissioner of Departmental Enquiries
report dtd. 26.4.1985 then he shall give
an opportunity to the zpplicant of making
a representation against his proposal.

After considering the representatian he
may pass an appropriate order as he may
deem fit." .

(ii) "We further direct that in case the

Disciplinary Authority proposes to

have action under Rule 15(1) of the

CCS(CCA) Rules, 1965 then he shall

appoint the same Inﬁyiry Officer, i.e.

Mr,A.K.Rastogi, But if he finds that

Ar ,A.K.Rastogi will not be available

for conducting the enguiry, then he

will be at liberty to appoint any

other person as Inquiry Officer,”
5. The respondents did not take any action under the
direction No., {i). However, they purported to act under
direction No. {ii). On 28.8.1991 the Commissioner of
Income~tax issued a communication to the applicant informing
him that he felt that the enquiry held by Shri Rastogi uas
not properly held, He, therefore, proposes to hold a fresh
enquiry, Accordingly, he called upon the applicant to make
such representation as he desirefly against the said proposed

enquiry within a specified time. On 31.,10.,1991, as(%ﬁready

stated, the impugned order was passed,
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6 In the impugned ordsr the recitals, as material,
are these. Enquiry proceedings have not been properly
conducted by Shri Rastogi. It is proposed to have a
fresh enguiry under Rule 14 read uwith Rule 15{1) of the
CCS{CCA) Rules 1965 against the applicant. Since it is
reported that Shri Rastogi has been reverted back to his
parent department and;therefore,he is not available to
conduct a fresh enquirﬁaﬁiaerefore, in the purported
gxercise of pouers under sub=-rule (2) of Rule 14 Smt.,
Banani Dasgupta, D.C.{Enquiry)} Bombay is being appointed
as Inguiry Authority to enguire into the chargas framed

against the applicant in place of Shri Rastogi,

7. We may nou consider sub-rule (1) of Rule 15 which
provides, inter~alia, that the disciplinary authority, if
it is not itself the inquiring authority may, for reasons

toc be recorded by it iqﬁ%}iting remit t?e case to the
inguiring authority for further inquiry’and report and the
inquiring authority shall thereupon proceed to hold the
further inquiry according to the provisions of Rule 14,

as far as may be.

8. The submission made in the farefront by Shri Mahalle,
learned counsel for the applicant is that by the impugned
order the Commissioner of Income~tax directed that a fresh
gnquiry should be held and therefore the ordergcounter
to Rule 15(1) and is therefore void. There is no doubt that

in the impugned order the expression used is 'fresh', Houever,

keeping in view the directions given by this Tribunal in 0A,8/89

which have attained finality and keeping in view the terms of
paragraph 2 of the impugned order uyherein Rule 15{1) is recited

and also keeping in view the order dated 28.85,1991 whereby the

applicant was called upon to show cause against the proposal to

hold a fresh enguiry and also having regard to the context and

setting in which the aforesaid expression has been used in the

h
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impugned order’ we are satisfied that the said expression
has been rather loosely used, In fact, the expression which
should have been used was 'further'. It is a settled lau
that in interpreting an order or a document the pith and
substance and not its form must be seen. We, therefore,
come to the conclusiogn that the impugned order has been
passed within the four corners of Rule 15{1) in so far as
the Commissioner purported to direct that a further enquiry

should be held in tha case of the applicant.

9, We may read Rule 15(1) again. In it the important
words are that the disciplinary authority must not only
have reasons in its possession but it must also record the
same in writing before exsrcising his power under the said
sub-ruyle, On the fage of it, the order dated 31.,10.1991
gives only one sos-called reasocn, namely, that the enguiry
proceedings have not been properly conducted. Wg must
remember that the punishing éuthority while acting under
Rule 18 is performing a quasi-judicial function. It is
enjoined by the rules to record reasons in uwriting. The
purpose being that it should pass orders on objeective basis
so that the legality of its order may be tested before an
appropriate forum, if a necessity arises., Reasons form the
basis or the foundation of‘ an action. Reasons
constitute{% bridge between the material and the conclusion
arrivec atﬂ@% very aptly deseribed in judicial decisions,
r.easons constitutaizt%tkus between the material and the
conclusion. Therefgre, there can be no escape from the

conclusion that the expression, as used in the impugnsed arder,

]
that the proceedings have not been properly conducted amount
to no reasons in law. Houever, it appears that it is not the
requirement of Rule 15 (1) that the reasons should be recorded

in the order itself, The sames may be recorded elseuhere,
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In the instant case, it appears, the real order is to he

found in the file which has been produced before us by

Shri P.M.Pradhan, the learned counsel for the respondents.

It appears that the communication which uvas issued to the
applicant in the form of the order is not complete. The
complete order is to he found on the file and in it uwe

find in paragraph 4 the follouing :#¥I have gone through

the said report and the entire inguiry proceedings file

of the Ingquiry Officer. It is seen that the assessment
record even though they were showun as documents relied upon
by the proseéution in Annexure III to the Memorandum dated
28,12,1983 were not produced as Exhibits. %:)have, therefore,
come to the conclusion that inguiry proceedings have not been

t

properly conducted in the case of Shri M.T.Gurubaxani." We,

therefore, come to the conclusion that reasons had been recorded

~

by the Commissioner of Income-tax in his order dated 31.10,1991,

8
Q-A.nou come to the question as to whether the reasons as recorded

are really reslevant or germaneto the order passed. The only
reason given is that the assessment orders wers not produced

as Bxhibits before the Inquiry Officer.

10. The charge-memo given to the applicant contained tuwo

allegations. They uwere that during the period 1979 to 1980

the applicant made assessments in several cases in a dishonest
and malafide manner and caused wrongful loss of revenue to the
Government and displayed gross negligence as well as carelesssness
in the discharge of his official duties. The statement of A
imputations of misconduct contained the particulars of theees-
It gave in detail the facts of the case of each of the 5@35£E§%and
also the material placed before the Income-tax Officer abou% the
applicant and also the conclusions of the anplicant, One of the
annexures to the said documenﬁZ)contained the list of documents
by which the articles of charge framed against the applicant
were proposed to be sustained. To us,it appears that the
documents supplied to the applicant in the form of imputation

really contained a summary of the orders of assessment passed by

the applicant. es 6/=
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11, In the Inguiry Officer's report it is recited :%I do

L1
)
L1

not find any substance in the allegation that the C.0. had
not scrutinised the rsturns and that he had Finak@%ed
assessments in a careless and negligent manner and in undue
haste. On the contrary, there is ample evidence on record to
shbw that the C.0. very much applied his mind to the facts
placed before him and disallowed the major portion of gifts
which wers not supported by any proof and had admittad only

reasonable portion of such gifts. He had also adapted encugh

care to see that the income assessed by him was not on very

high side because it is common Kﬁ?uledge that in such cases,

the appellate authority takes a different view. —~~—=w—me—e—a

12, Evidently, the applicant was aware of the ccnbéEE§ of
the order of assessment. The Inguiry Officer uwas auafe of

the contents of the order of assessment and he had applied his
mind to the said contents after perusing them in detail., It
follous,therefore that the mere fact that the assessment orders
had not been Forﬁ%zhpxhibited did not and could not amount to
any material irregularity&ﬁ@?the disciplinary procesdings, The
punishing authority, in our opinion, really relied upon a -
circumstance which was not material for directing a further
enquiry, He, therefore, took into consideration a factor which
was really not relesvant or germanttc the exercise of power under
Rule 15(1). In Fact,he'created a ground for exercising pouwer

which was, in fact, non-existing. Such an exercise of pouwsr is

bound to be declared as bad, We, therefore, come to the conclusion

that the punishing authority'éxcééded)its jurisdiction in passing
the impugned order dated 31.10.1991.

13 We {Come _3to the question as to whether we should
now give another chance to the punishing authority to make
up his mind on the basis of the report of the Inquiry Officer,

namely, Shri Rastogi. The applicant has retired from service.
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The matter has been hanging fire since the year 1383,

We feel that the applicant has been sufficiently punished
by keeping the sword of Democles hanging on his head all
these years, We, therefare, feel that it will not be ih
the interest of justice to allou the proceedings to go on
any further, We are, therefore, inclined to guash the

disciplinary proceedings.

14, It is true that in the application there is no
prayer that the disciplinary praceedings may be guashed,
This Tribunal also exercises power under Article 226 of

“ the Consﬁﬁxutian as a substitute functiorery of the High
Court, Apart from the fact that courts of law are clothed

with sufficient pouwer to mould the relief to meet the

[ ot

exigency of a case, Article 226 confers sufficient pouers

so as to enable the court to pass such orders as it deem
just and proper. Of course, sven the High Court cannot
issue any order under Article 226 which may be in conflict
with any constitutiocnal or statutory provisions. UWe are
satisfied that neither any constitutional nor any statutory
provision would be viclated if the disciplinary proceedings
are quashed by us, We, therefore, do not find any substance
"in the challenge made by Shri Pradhan, the learned counsel
for the respondentgzyo our jurisdiction to quash the

disciplinary proceedings.

15. The application succeeds and is alloued. The impugned
order dated 31.10.1991 passed by the Commissioner of Income=-tax
is guashed. The charge-memo given to ihe applicant on 28,12.1983
is also guashed, UWe direct the respondents{%ﬁt to take any
departmental adfian against the applicant on the basis of the

aforesaid charge-memo dated 28,.,12.1983.

16. There shall be no order as to costs,
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(N.Y.PRIUfEEE) (5. K<OHADN)
MEMBER (A) VICE CHATIRMAN
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