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BEFURE THE Cu. .l ADMINISTRATIVE TrRIBUL AL,

Original _Application No.670/52.
shri S.N.Shenvi & 12 Others, ... Applicants.
V/s.

Union of 1ndia & Ors. , .+« Responcents,

Original Application No.1070/92,

Maharashtra Rajya Jana Ganana

Karmachari, Bombay & Ors. . s+ ADplicants.
V/s.

Union of India & Ors, ... Respondents.

Original Application‘ﬁo.lg§8/92.

Shri A.Y.Gawas & Urs., ... Applicants.
V/s.

Union of India & Ors.. .« RESDPONCENLS.

Oricinal Application #0.1218[92.

Shri C.N.Khaladkar &  Ors. .o Applicants.
v/s.
Union of 1lndia & Urs. +++ Respondents.

Coram: Hon'ble Shri ¥.Y.Priolkar, Member(a),
Hon'kle 3hri v.L.Deshmakn, lemrber(J).

Avpearances:-

Applicants by S/Shri K.S.iamamurthy,
l.A.5ayyed and S.P.Saxena,
Respondents by Shri V.Zi, Masurkar.

-

JUDGMERT 3 ~ ¢pd
lPer Shri V.D.Deshmukh, Member (J)} Dated:‘h§.6.1993

All these applicaticons are filed for similar

reliefs by the applicants who were employed as Supervisors,

Coders, Checkers or Compilers under the Dy. Director of

Census Operations, segional Talulation Office at different

rlaces in the State of lMaharashtra. 1t is not necessary

to refer to the dates of employrent of the different

applicants in different apnlications or their respective

~
rr e s L

I

e —



employees in the Census Organisation, the Maharashtra
Rajya Jana Ganana Karmachari claiming to be the
Association of the employees in the Census Organisation
is the applicant Ko.l in C.A. 1070/92. The competence
of the said association to file the application has been
challenged by the Respondents and it shall be considered
at the arpropriate stage. However, the affected employees
are also the applicants along with the Association in
the said application.
2. ~e hearc 3/5hri M.3.Ramamurthy, l1.A.Sayyed
an¢ S.P.saxena for the applicants and Shri V.5.Masurkar
for the Responcents., The learneé Counsesl for the appli-
-
cants in all the applications agreed that the issueSTéf
involved an¢ the reliefs claimed in all the arplications
were identical and all the applications can be heardé and
decifed togsther.
3. I'ne acplicants in the various applications were
emrloved as Coders, Checkers, Compilers and féw of them
as Supervisors in the Census Organisation for specifieqd
;eriigénd for lump sum pavment as emolumentsT In short,
all the applﬁcants were employed on Contractual basis
and on the emolumsnts and the terms and conditions asr iﬁ
stipulatec in the Contract of Employment, As the facts
in a1l the applications which are necessary for the
decision of the issuel arrising in the applications are
similar, we shall refer to the facts and documents in
Uriginal Application No.670/92, as they are rejuired
only for the purposes of illustration,. ‘The various
applicants were employed on contratual basis on cifferent
dates. We will refer to 'Ex. ‘A' in O.A. No.670/92,
which was pointed out to us as the illustrat ive§ agreement

on which the employments were given, This agreement was

ooo-o3.
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of shri Sunil Gopal Masurkar the applicant gxﬁﬁ

b 2"

No.S5 in O.a, No.670/92._/4§§£ﬁgxaﬂm&ﬂtxxazx@kxxiﬂxﬁxx-
Tﬁis agreement was dated 20.6.1991 and Shri B.6.Masurkar
was anpointed as a Cémpiler. The agreement shows that the
applicant Wo,5 had agreed to be employed on a temporary
basis on the terms and conditions contained in the

agreement, lhe agreEment was initizlly for a period of

one year ant¢ the argl wags employed on a consolidated !

salary of k.900/- per month. [he agreement sgég; specifi-

cally providse that the employment may be terminated at the

i
end of one year by either party without notice, or at any

time ¢n the notice of one Calencar Month in writing by the
Government if in the Opinion of the Government the employee

- provec uncuiltable Lor the ef;1c1ent pverformmnce of his

duties. The Government could also terminate the
employment without notice on the other grounds, bat those
provisionsz afe not necessary for the purposes of any

of the applications.: The agreement also provided for

B.L., He¥.L,., cncashment of Leave at the time. of termination

of Contract, C.L.,Medical facilities, gradation for the

’ 1
burpeoszs Of travelling allowances etc. and other
incicental matters. !It,may be pointed cut that these

|
aspects ars also notjrelevant for the purposes of the
! ,

present  spoplications.

4, it is an admitted position that the initial

iy

-

agreerencyg ct, 20.6. 1301 were for a peried of one year
ho&ever, fuarther agréements came to be executéd in the
month of Februaary, i992 althoucgh on different dates

in case of the diffeéent applicants. These agreements
were for the period éf 4 months and were more or lecss

on the same lines and with the same terms and condiﬁicns
gs in the iirﬁt agreement, The specimen agreement

. 28,2.1%¢2  in case o©of the said Shri lasurkar is

tC 1_/:..“). T\J.é?() C_/ .
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It appears that before such fresh agreements came to be
executed the applicants were given notices of one month
terminating the first contract w.e.f. the date of

expiry of the notice period. The.specimen notice is

Ex.'C' in  Q.A. No.676/92, This notice was given pursuant
to para 3(v) of the original agreement d&t. 20.6.1991 which
enarled the government to terminate the services by one
Calendar Monthbs notice in writing at any time, except
during the firsﬁ six months without assigning any cause..
However, as stated earlier after the employees gave the
declarations that they were willing to continue in the
employment, fresh agreements came to be executed. As the
period of employment of the applicants in O.A. No.870/¢2 &
as per the second agreement was to expire on 30.6.1992

they filed the application before this Trilunal and moved
for interim relief. This Tribunal on 25.6.1592 directed
by way of interim relief that the Respondents, if they hagd
sufficCient aonpropriate work available with them should not
engage fresh hands from the open market in preference to
the applicants. On 9.7.1992 the learned counsel for the
Resjondénts 5Shri Masurkar made a s tatement in O.4. No.e70/¢2
that the services of the applicant had been extended up to_
3ist Lecember, 1992 and it was directed that in view of th;}
staterent 1t was not necessary to continue the interim
crder already pggégﬁxﬁx passed, as O,A. No.€70/%2 was

listed for final hearing the other applications were also
. 1
listed along with it and all of them were heard together,
Although the facts such as the posts on which the
applicants vwere appointed or the dates on which they were
¥, are different _

appointec/in the different applications, the appointments
of the applicants in all the applications were to stand

terminated by expiry of the psriod of agreement as

extended, w.e.f. 31,12.1992.
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5. Ig the above éircumstances, which are more or less
similar in ail the applications the applicants have filed
the present applications contending that the contracts on
the basis of which they were employed were void, were
against pubklic policy;and cannotbe terminated as sought by
the Respondents. It is their contention that in fact the
work of the Census Oréanisation is such that large number
engaging %&
of hands are re7juired all the year around anc . / emplovees
on contractual basis was entirely arbitrary and illegal.

; into
They therefore, claimithat the contracts of service entered /

by them be declared mélafide, arpitrary, unconstitutional ¥&
and opposed to public‘policy and the applicants be decmed

t0o have appointed as temporary employees. [Ihey also claim ;
Girection tO the Responctenis to evolve a_sjmn% for the l
absorption of the appiicants in regular service of the

Census Organisation ir due course. é
6. - it was also the contention of the applicants that
engaging the applicants on contractual basis ané on monthly
emoluments and not on the regular scales payab;e to the g
employees in the same posts was als© illegal and theay were
entitled to ejual pay along with other permanent embloyees

[

on the same posts in the Census Organisation.

7. After the applications were fully hearc the

appl icants prayea forfleave to amend the applications and
alleged vide their améndments that the respondents were
still employing persons on contract basis at their two
offices viz. Editting anc . Codmg_Cell,itChembur and at i
Mulund. They challenge the termination of their employment

|
i
|

on the above grounas as well.

8. The respondenﬁs through their written reply contended
that the applicants wére empioyec as on the diiferent Gates
shown in the written statement anc their services were
terminable as per the provisions oi the contract by giving
them oOne month's notice on instructionsof the Registrar
Genzral of incia, hew‘Delhi. 1t is threir coniention that

P
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since the work involved is “ex-facie of a temporary
nature, the appointments of the applicants ané such other
persOnélas Were rejuired were made on contract basis. It

is well known that the work of the Census Organisation is
not of a regular nature and has to be attende? to once in
10 years; and the respondents contend that the apnrlicants
and other contractual employees were engaged to cope un

with this temporary work, according to the rFSpOndents, the
applicants and other persons were engaged on contractual
basis in order to collect statistical information anc comnpile
the same. in &1l 14 Regional T'abulation Offfces have been
createc for this work. These offices are mannes by -
superviscrs, Checkers an¢ Compilers aprointed on contrac
pasis. they contendg th%t even the Deputyv Directors

(Selection Grade), égégiﬁx Deputy Collectors or exuivalant

F4

Officers, clerks and Peons eic.are taken on. Celutat ion
for a limited¢ period in order to complete the collection
anc tabulation work. [he work is to be completed ts
as per the schedule fixed by the Regional Tabulatiop
Officers. 1t is their contention that for this worx once
in 10 years even the nersons in fyzgx other e%ploIthtﬁ -
such as teachers etc.are given the work of collecting
information and tabulation.on contractual basis. They

rely upon the documents which show that these!teﬁporary
appointments were sanctioned by the Presidentisl COrder and
the terminaticn notices were also supported by the
instructions givenby tﬁe Comgetent Authority bf the
Government of india, Ministry of Home affairs. I'he »
Respondents deny that the work of the persons engaced on
contfactual basis and those who are employed permanently

are similar anc¢ the applicants are entitled to equal wage.

)]

S. The entire case thus depends upon the valicitv o

.cn-.?l
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the contracts on the basis of which the applicants were
employed, ana the main gquestion is whether the contracts
* can be held to be void, and secondly whetﬁer the respon-

cents can be directed to absorb the applicants in
permanent posts in the same department or in any other
departments of the Central Government. The apolicants
rely upon several decisions in this connection. The
applicants relied upon the Jucgment of the Hon'ble Suprere
Court in Roshan Lal landon V/s. Union of India an¢ Anothcr
(A.1.R. 1¢$67 Supreme Court 1889) to show that the legal
posikion of a government servant is more one of status
than of contract, Wwe do not think that there can be any

- dispute atout this general principle. However, the facts
in the case ajzﬁég before the Supreme Court were entirelv
different. rhe-valiéity of abscrption of direct recruits
‘anG promotees in the same cadre was in guestion before the
Supreme CTourt ana it was held that no discomination coulc
be made for future promotions., it was also helG that thc

| altered §l.

terms o0f service cannct be Exﬂzfgz}iﬁilaterally by the
Government, all such Juestions a0 not arise in the prosent

case. 4g stated earlier tnhis case has bsen relied upon

1]

. |
. mainly to show thatthe government employment is a matter
‘ /

of status. However, it does not mean that the employment
for specified perioc on contractual basis would not be

permissible or would be void ab initio. In the present cases

1

admittecly the employment on contractual basis was fully

sanctioned by the Presidential Order.

? 10, The applicants also relied upon the Judiﬁent
in K.M.Joseph and another V/s. State of Kerala
(AIR 1968 Kerala 244). It was helad in this case that the
powers of the State are subject to limitations and
regulations. 1t was further helc that the powers of

emcloyment and termination of services were subject to

- 3 - -y N .
Articles 14, 16 anc 311 ©f the Constitution, There
: \ :
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cannot be any disputc about this general principle al so.
r

However, Article 14 and 16 shall apply only in between
the eguals and it is well established thst depénding upon
the nature of.work_thestate has power to emplo& perscns
for specified period on cow** ctual ksis, 5

11. Reliance was placed on the decision|of the

Hon'ble Supreme Court in Rztanlal and others V/s. State

. the appointments 0f teachcers ware made on ad hoc basis
Y at caumencemnt of year and their services were terminzted

bzfore Summer Vacation. There cannot be any doubt that the

Yy

of Haryana and Cthers. (1987 Z.C. 478). In this case
-

work of a teacher is cf 2 pormanént nature an$ thersfore,
the appointments made oniy during the sessions‘were
mreasonable and arbitrary, e find that whether the

1

appointments ars valid or not & all depend upoF the
nature of work and the rejuirements of the administraticn.
The énplicants zlsc relicd urncn the Judgment of the
Hon'kle Supreme Court in Certral Inland water ErunsgoYt.

Corporation Limited and Another V/s. Broic Nath Ganguly

and Another (1986 ATC. \3C, 1¢3). + was held

Sunreme Court thet uncorsclionabls:  torme in cqnfract;al

miployment were void and terminstion accordin

®

_

termg was invalid. The employees who were involved o
i

in the case were however, :ummgnenb employees and the

Supreme Court held that the term that their sérvices could

be terminzted on three months' notice or pay on either

side was wvoid. The Suprems Court further hel%-that the

[

contracts which were unconscionable, unfair, unreasonable
. i )

nc opposed tec public policy were void., It is n

edless

D

—

to add thet whether the cintract is unreasonable and void
chall depend upon the various circumstances such as the
nature of work, the pericd for which the work is available
and the adejuacy of the emclumente. In the nresent case
there cannot be any doubt that the work for which the

zonlicants were emcloved was not of 2 perman

ent nature.

e A vt rm > TR e~ e e e e ol e e s 7o o



The work of the Census Organisation is by its verv nature
such that the Organisation would reguire large number of
personnel fér‘a short period when the Census informetion
is collected, tabulated and coded. It also follows that
once this work is completed the administration wculd not
require such large strength thereafter and the other
permanent work can be carried out by the permanent staff.
It is very material that in order to complete this work
after 10 vears persons from various dernartmenteg of the
State as well as Central Government are tzken oﬁ deputation;
If thercfore, persong are emnloyed for a spacificd veriod
on contractual basis it cannot be held to be urressinable
or.arbitrary. It is.also pertinent to nots thzt all the
arpnlicants have entcred into the contraects with omen eyes

and willingly. They did not raise anv dispute as to the

validity of contract till the period ofcontrac: znd also

ot

he extended »eriods were over., They also did oo
anv ﬁé; dispu befo;e this Triburel or anv other £forum
as regards the em>lumants £il1 their services vore sought
+o be terminzited. The anplicants therefore, czv-of now
turn arounc and sav ﬁhat the contracts wers irv-1lid, Wwe
have referred to the v:rlous terms of the contrzcts which
show that either si&e has the right tc terminzt-~ ths é;
contract with notice as shecified in the faims ad xﬂgéi%ﬁgmg
conditions.  There cannot be any doubt that the cortract
shall stand terminated after the expiry of the contractual
period unless the same is extended. ‘“

12, In the czse 0of Karmatake State Private College
Stop-Gap Lecturers Assciation V/s, tate of Karnataka

& Others. 189%%2 ) 20 ATE 1SCl, the Supreme Court h=21@ that
the order appointing ad hoc teachers for three mnnthé or
less by Privately managed Colleges receiving cent per cent

ceeao10.
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grants-in-aid and again appointing the teachers after

one day's break was illegal. It was held that the
intention behind the Government$Order to re-appoint

with one day's.break was to differentiate between
appointments for mere than three months and others. As
discussed earlier the validity cf the contrac?ual employ-
ment Will depend unon whether the work for whﬂch the
employment is made is of permanent nature or not. The

applicants also relied unon the Judgment of the Hon 'ble
Supreme Court in Jacob M.Puthuparambil and Ors. V/s.

Kerala Water Authofity and Ors, }1{19%1) 15 ATC16971

which was decided with other Writ Petitions and Civil
Appeals. The Hon'lle Court held that India is a developimg
country, and had a vast surplus lzbour market, It was |
Observed that large scale uﬁemployment offers a matching
opportunity +to the emplover to exploit the need and the

advantage of the absence of the bargaining power in the Hﬁ‘
i were

other., In the czss bhefore the Supreme Court the employees /

recruited in erstwhile public heal:th éngineering denartment

and were continucd even after transfer of their services

to the Kerala Water and Waste Viater Authority and it was

) < could ) , .
held that the authority /.« regularise ths services of the

employees without wzliting for any approval from the State
|

Government. Our at-ention has been drawn o0 the recent

decision of the Hon'ble Supreme Court in the case of

Director, Institute of Managem=nt Development, U, Pe
1%

, |
¥/s Pushpa Srivastavs (SMI') 1(1952) 21 ATC 3771, In this

————

Case the appointment of the respondent was purely on
contractual and ad hoc basis an consolidated pay for
fixed period and terminable without notice. The period
of contract was extend:=d from time to timé thereby
permitting the Respondent to continue in service for more

1 + mos
than one vear. Ultimately, the post W3s sought to he

I B I

""('\_ .
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abolished and the action was'challenged by the

Respondent before the High Court. The High Court

.

directedzggg ﬁespondent be put back on duty and be
regulafiséd. I'he Supreme Court however, held’that 85 the
appointment was purely contractual and ad hoc which came
te an end by efflux of time, the respondent had no right
to cuntinue in that post and to claim regularisation in
service in the absence of any rale providing for
regularisation after a specified period of service.

In our opinion, the present applications are fully
foverned by this decision of the Bench of the Supreme
Court consisting of three Hon'ble Judges. The facts

are icdenticsl. 1t may alsoc be nointed out that the
decisiocn of the Supréme Court in the case of Jacob
M,Puthuparambil (supra) was also taken into consideration
before renferring the Judgment in this czsse. As has been
stated earlier, the anplicants have willingly and with

open eyves entered into the contrascts of services and had

%&tﬂund themsolves with terms and conditions in the

contract. Thev were fully aware that the appointments
were for a specified period only. There cannot be any
doubt that the werk for whicﬁ they were appointed Could
never be of rermanent nature.

13. The respondents have filed reply to the amend-
ments in the s~nlications. It is not necessary ﬁo refer
to the reply in details. The reply shows that certain’
arPointments were made in editting and coding cells but
they were also on contractual basis and were sanctioned
up to 21st December, 1963, Ultimately, it is for the
administration to decide as regards the rezuirement of

P
persons in different gells and the managanent of the work,

The applicants have not shown that there are any rules

- as regards the regularisation of their contractual services

and we f£ind that thesa anplications would be ful]y

I




R --—*-—vv--w—s,:-é-ivff«iz-r:f—,;jmg-;-}?g LR

- 12 -

covered by the decision of the Supreme Court in the
case of Pushpa Srivastava (Supra). The applicants also
relied upon é judgment of the Supreme Court in

Pratap Singh V/s. State of Punjab (AIR 1964 S.C. 72).

The Supreme Court interpretéted the thraseology .in
Article BOl(i) of the Constitution "During the Pleasure
of the Governor" and held that the Governor did not

have the power to compell an Officer tCc continue in
service after superannuation or after expiry cf term of
service.: It was also held that the Administrative Order
obtained bf fraud was invalid. We are unable to appre-
ciate as t5 how the apnlicants can receive anv benefit
from this Judgment, although there cannot- be any disPQté’
about the principles laid dowh by . the Hon'ble Supréme
Court. Considering all the circumstances and especially
the nature of work we do not find that thers ic anything
malafide cr arbitrary in the contract. As has been
stated ezrlier teachers or other employees from other

| . often .

denartments are/engaged forthe same work. The arplicants
themselves have stated that even about 70 retired

persons from the same organisation were emploved on
contractual basis for the same work, 1In these circumsta-
nces it cannot be held that the contraéts are contrary to ;
public policy. ©On the other hand, it wuld he extremely
unreasonable to compell the responcdents to regularise

or abksorb the applicants or other emoloyses emploved on
contractual basis for the work which is obviously of
transitcry nature.

14, we shall novi consider the claim of the anpli-

cants for emal pay. The applicants relis=d upon the

Judgment of the Supreme Court in Surinder Singh and Anr,
A .
V/s. The §kie Engineer in Chief C.P.W.D. & Ors. (AIR 186

S.C. 584). It was held that the persons who were
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employed on daily wage basis were entitled to same wages

as are paid to similarly employed employees. Reliance was
nlaced on the decision of the Supreme Court in Daily Rated
Casnal Labour employed under P & T Department V/s. Union

of India and Others (AIR 19€7 s.C. 2342), It was held that
denial of minimum pay in pay scalesof regularly emmlcoved
viorkman to Casual Labourer in P & T Department amounted

to explogtation of lalour. Mr.Mzasurkar for the

of the Supreme Courtjin State of M.P. and another V/s.
Premod Bhartiva and drs. 1 1992 (2) SCA}E;9119 It was held
by the Hon'ble Suprehe Court that since the plea of equal
pay for equal work has to be examined with reference to
Article 14, the burden was upon the petitioners to estaklish
their right to equal pay or the plea of discrimination as
the case may be. The Supreme Court found that the
respondents before it had failed to discharge this burden,

In the prescnt epplications also the applicants have not

specifically and conclusively established that their duties.

and responsibilitiss are sameaz oihéﬁemployees who are
employed permanently in the equivalént cadres., As hagbeen
repgatedly said, the work which has been assigned to the
applicants can never be compared with the work orthe
duties ané responsibilities of the permanent employees in
+the Census Organisatibn. AS large number of Dpersons

are employed for a short transitory period for the work

of collection and codification of information, and when
the employees entered into the contracts providing for
consol idatec emolumeﬁts the employees cannot be permitted
to agitate that they are entitled to equal pay as with

the permanent employées. Reliance has been.placed on the

decisi on of the Principal Bench in the case of Shiv

Prakash Tvyvagi and Others. V/s. Central Building Research

14,
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Institute (1992 21 ATC 20).

St
i.

al

in this case the salary was

fixed on the basis of tenders quoting rates for the

service to be renderred by the tendering persons.

the facts were entirely different.

Thu

o

Similarly, it was

' also found that the staff employed in thé préjects was

entitled to be regularised in due course which is also

not the case

in the present applications.

The applicants

have alsc referred to certain other decisions on this point.

" However, we think that it is safficient to discuss the

material decisions which are discussed above.

HAving

consicdered the reliefs claimed by the applicants from

various aspects we find that
applications.

15.

there is no substance in the ?

In C.A. N0.1070, the Respondents challenged the

Py

maintainability of the applicationa the ground that the

applicant No,l-Maharashtra

is not a legally recognised Association,

to show that the applicant No.1 is registered or legally

r«cogsised Association.
the application on that groung
mis-joinder of partiss as the
present in the application.

16,

in view of the above

are dismissed. No order as to

However,

Rajya Jana Gapana Karmachari

There is nothing
we would not dismiss
or on the ground of

concernec applicants are ™

discussion the applications

costs.
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