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s
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BEFORE THE CENTRAL AUMINISTRATIVE THIBUNAL
MUMBAT BENCH, MUMBAI

0A JNG. 1091/92

Wednesday this the 10th _day af December, 1997

CORAM: Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chairman
Hon'ble Shri P.P.Srivastava, Member {A)

Katamain Ankaya

R/o Reidinynt Room No.488,
Kamla Nehru Road, &+

Dharavi Nagpur, Bombay-400017.

By Advocate Shri D:U.Gangal +es HApplicant
u/s.
1» The Union of India through
The Flag 8fficer Commanding in

. Chief, Western Haval Command,
L I Bomhay. :

2. The Admiral Superintendant,
Naval Dgck Yard, BSombay,

By Advocate Shri V.3 .Masurksr «.. HRespandents
CeGoes.L

(Per: Shri Justice R.G.Vaidyanatha,VC)

!

This is inapplication under Section 19
* | af the A.T.Act, Respondents have filed reply.

We have heard both the sides.

2 fey facts which are necessary for disposal

of this application are as follows !~ The applicant

was appointed in 1981 as a Mazdoor in the Naval Dockyard
at Bombay. It appears on the allegation that the
applicant haé‘produced a feke certificate and got
appointment order, the disciplinery enguiry was
initiated against the applicant, After the enguiry

the disciplinary authority, viz. Admiral Superintendent,
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Naval Dock Yard paésed an order dated 20,2.1986

imposing penalty of with-holding of increment for

a period of Jyears with cumulative effect. The

applicant did not éhallenge that ordar. But 1%

years later Vice Admiral, Chiasf of Personnel,

Naval Hezadguarters, New Uelhi passed an order dated
5,4,1388 purporting to exercise powsr of revision

under Rule 29 of the CCS(CCA) Rules,1963 and enhanced

the punishment of the penalty of removal from service,
Being aggrisved by this order, the applicant had fliled

an OA, in this Tribunal in OA.N0. 941/83. This Tribunal
by order dated 13.&.1992 held that the officer who passed
the revisional order was not competent and therefore
gquashed the order of removal from service, An observation
was made that it is for the competent authority to decide

whether any fresh action can be taken according to law.

It appears in pursuance of the observation
made by this Tribunal in the above order, the disciplinary
authority issued a show cause notice to the applicant
which is dated 3.9,1992 calling on the applicant to
submit representation regarding punishment to be imposed,
The disciplinary éuthority had observed in this order

that he is issuing the shou cause notice by virtue of

order of this Tribumnal dated 13.2.71992,

Being aggrisved by the show cause notice
cum order dated 3.2.1992, the applicant has approached

this Tribunal by way of this present application.,
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3. The contention of the applicant is
that the order dated 3.9.1992 is illegal and
without jurisdiction and that the disciplinary
authority has over-stepped his authority by
issuing such an order. It is, therefore, the
contention of the applicant that the said order

and further proceedings should be quashed.

On the oéher hand, the respondents'
contention is that the present application is
premature since thé applicant has not exhausitsd
the statutory rémedy. Then on merits the respondents

have justified the order dated 3.9.1992,

4. tven at éhe time of arguments the learned

counsel for the reépondents contended that as provided
under Section 20 of the A.T.Act, the applicant should

first exhaust his departmental remedy and then only he

can approach this Tribunsl after the final order is v@c,fr
passed., The learnad counsel for the applicant e J%teﬁ

his cantention.

After hearing both the sides, we do not
find any merit in ﬁhe respondents' contention., It
is not a simple casé of show cause notice issued by
the disciplinary authority, Here the shou causae notice
is issued in pursuancé of the observation made by this
Tribunasl in the order dated 13.2.1292. This Tribunal
never gave any authority to the disciplinary authority
to pass any fresh aorder of punishment. This Tribunal
was concerned only with the illegality of the order
passed by the rsvisional authority. This Tribunal
has guashed only the order of the revision authority.
The order passed by the disciplinary authority has not

been disturbed by this Tribunal, Once the order of
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revisional suthority is set aside, nsturally the
order passed by the disciplinary authority éﬁ?ﬁiﬁ:ﬁi
This is an elementary principle of law that when an
order of revisional,6 authority is set aside, the order
of original authority automatically'gbéﬁgﬁéa. It is
alsorarqued that the applicant did not challenge the
order passad by the disciplinary authority. Even in
the order passed by the Tribunal dated 13;2.1992, it
was made clear that:the.arder of removal of service
was challenged and was set aside solely on the ground
a

that the officer who passed the order was not /competent

» : authority under Rule 29,

5, When once we reached the conclusion that
the order of disciplinary authority has-not besn
disturbed then there is no esscape from the conclusion
that the disciplinary authority has no Jjurisdiction to
consider the case oflthe applicant's punishment., As
rightly argued by thé learned counsel for the applicant,
the disciplinary authority has become functous officic.

v f Once he passad the orderotéfggsgéﬁtggsyLs has no right
to review his order ﬁarticularly when there is no direction

s 7f35V€%§: S/ .
remitting the ar »f disciplinary authority. Hence, on

the face of the Drde§,it is clear that the impugned order

is without applicatién of mind and contrary teo rules. In
such a situation,‘thg applicant need not go to the formality
of approaching the higher authority., E&Even the restriction
ﬁlaced under Section 20 of the A.T.Act on which the learned
counsel for the respondents placed reliance says that
ordinarily the Tribunal should not admit a matter unlass

the party exhausts other remedies. There is no complete

bar on the powers of this court to admit applications

without exhausting other remedies. In the peculiar facts

and circumstances of the case and when the impugned der
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is passed on the urong interpretation or wrong
inference from the order passed by this Tribuna;;
This Tribunal has every right to interfere at this
stage. Further we may also notice that we are not
at the staje of*admission. May be at the time of

admission if this point had bsen pressed and this

ag
Tribunal had been convinced, that was the ground
ek )
to edemiss the application., But since the application

\ &
has heen admitted and five years bas lapsed}ta reject

the application on the ground that the applicant has

not exhausted his ather remedies and that too partieularly

when we find that the order aof disciplinary authurity is
0\/\)" pou-(ck rt kao kﬁ{?y‘\ e cdnweneart?

with jurisdictionﬁv Hence the preliminary objection raised

by the learned counsel for the respondents is not sus balnable

ot

e As far as merig s concerned, this Tribunal
has never interfered with the order passed by the
disciplinary auvthority and therefore the disciplinary
authority has no right to take upon himself the gquestion
of imposing punishment again. This Tribunal has £¥?ﬁx¢iﬁa’/
order of revisional authority. It is open to the

competent authority to take any action QEL%éS‘E'l ‘ %
denmigyaccordlng to lau. It is, therefore, for the :
competent rculslonal authority under Rule 28 uTo—is

to take a decision uhether further action is necessary

and if so what action to be faken. The order of Tribunal
does not confer any pouwer on the disciplinary autharity

to re-open this matter, On this short ground the impugned

order is liable to be guashed,
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7 In the résult, the impugned order

sum show cause notice is hereby quashed. However,

we say that the period of suspension in that order
shall continus Fopéa period of two months from today.

The competent authority under Rule 29 to decide uhat

action if necessary to be taken according to law,

o costs.
-
(P.P.SRITVASTAVA) (R.GAIDYANATHA )
MEMBER (A ) E ; VICE CHAIRMAN
ML e



