-

o &F’x *'ra:r it needs 1o he ci.:?r.:ulaﬁz«?d Lo othe

Eﬁ.m;ml ?

E]

ek Yy Horn

S " gi THE CENTRAL A & s*mnvg TRIBUNAL
L% *
VAR R BQI‘&BRY Bk ” e
o . ' ‘ mwwd s"‘q‘\i\ ﬁ“\*\{'\\) \“"r}"w-.;“‘.:
‘Gefﬁu Ngg_.. va[}a’?/gz l?t.}
TeAﬁ NO'; )
OATE OF z}agzsm 5. 3;; 995 .
H.C. Ty ‘
- Deodha L'.} 3 le R - p@ti’tiﬁ?}ﬂf
. Shri Y.B.Phadnis - o - o .
. o \ ~ pdvocate fOF gne Pebitloners
‘ . Versus
Unicn. pf.dad i?m,&g,a,r.,,‘ ,,w,,;mwm., Respondant
~ bh?i "R‘p'Pﬁl‘da- ey pdvocate foF Liie ﬁmzpandamis)
CORAM: L _—
The Hon'bld ME. -
| ; . ’ N
.

r Fenchés of the x

hl (M. RVROCHATRAR)
MEMBER(A).



SEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL,
BOMBAY BENCH,

CAMP AT NAGPUR,

Original Application_No.1087/92.
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H.C.Cecdhagale. «.. Applicant,
V/s.
Union of India & Ors, ... Respandents,

Coram: Hon'ble Shri M.R.Kolhatkar, Member(A).

Applicant by Shri Y.B.Phadnis.
Respondents by Shri R.P.Darda.

Oral Judgmenf S

}Per Shri M.R.Kolhatkar, Member(A)§ Ot. 9.3;1995,
The applicant joined Telecom Department
as a Clerk wse.f. 23.7.1973 and was appointed as
non-qualified DTQJ Accountant with special pay of
s, 20/~ p.m. by orders dt. 25.8,1986, The above
special pay was subsequently enhanced to 6,40/~ p.m,
Weeaf. 21.4.{986. On passing the gualifying examina-
tion of D70 Accountant on 17.5.198¢ the applicant
Was appointed as gualified OTO Accountant with
special pay of %;90/- p.m. Wee.f. 17.5.1939, On the
applicant's completing 16 yéars of service in the
Time scale he got benefit of One Time Bound promotion
Wee.f.23.7.198% in the pay scale of Rs,1400-2300.
At the stagelof fixation of his pay under One Time
Boﬁnd Promotion scheme, the special pay was taken
later on being not
into account. This was (/) considered as/in azcor-
dance with the rules and by the order dt. 25.7,1992
(at page 11) an amount of R.10,737/- was directed

to be recovered from his salary on account of

Akhvﬁ over payments taking into account the special pay
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at the stage 5? pay fixation., It is this which
the applicant has challenged. This Tribunal by
its orders dt. 23.3.1993 gave an interim stay of
recovery, on shich date Rs.8,300/- out of the above
amount was reCouerad ant balance remained unrecovered,
It is not disputed that the case is reqﬁired to be
decided in te#ms of Govérnment of India,Ministry
of Finance U.M. No.6(1) - E III/B/(65) dt. 25.2,1965
which‘gﬁgéafgunder F.R, 22(c) as Note 11 and
which gouernsthe treatment of special pay for purpose
of fixation of pay on promotion., This envisages thgzz
special pay iﬁ the lower post should have been granted
in lieu of sepﬁrate higher scale, secondly (tha )

should
special'pawﬁﬁgﬁébeen draun in the lower post continuou=-
sly for a minimum period of three years on the
date of promotion and thirdly it should be §7
certified that, but for the promotion, the Government
servant would have continued to draw the special
pay in the louér post. The applicant has assailed
application of these orders on seueral grounds,

promotion under

First of all, he contends that fone Time Bound
promotion scheme is not real promotion, but it is
only an enhancement of pay scals to remove
stagnation in respect of government employees who
have completed 16 years of satisfactory service.
According to him the special pay means an adcdition,
of the nature of pay, to the emolumentsiéi}the post
of a gauernment%seruant, granted on consideration
of : ?

"(a) the specially arduous nature of the

duties;
‘ or

(b) a specific addition to the work or
responsibility,”

According to him the Government have no right to
' N
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take away the‘special pay in the name of pay'Fixation
on promotion when the circumstances warrant ingd_j
grant of special pay have not undergaone any change.
Further, counsel for the applicant C%%Egﬁ%goghggaihEZE
& ~should have been
said special p@yﬁin lieu of higher time scales is an
arbitrary admihistratiue fiction which has no
warrant in thquRs and SRs aﬁplicable to the
government employEes. It is further contended that
if the applicant is denied the special pay after he
became qualifiéd accountant it really amounts to
penalisation of a government emplcyse for passing a
cepartmental examination and is prima facie unfair.
2. The Responcents have contendec that the
applicant is not entitled to the inclusion of the
special pay at the stage of pay fixation in terms of

oM dt., 25.72.1965. In this comection nonae of the

conditions enumerated in that OM are fulfilled., The

tuo - that
first/conditionsviz./special pay should be in lieu
time should

af séparéte higher/ scale and that‘iiggéhaue been draun
For three years arg)not fulfilled because the applicant
began to draw the special pay on being qualified as

an Accountant w.,e,f, 17.5.1989 and his case for

pay fixation fell due on 23,7.1989 and therefore he
had put in only 2 months six days as against the
minimum period required __vizJ)three years. It is

in particular clarified that it is only the special
pay drawn by gualified accountant which is treated %%nz
in lieu of sprcial pay. It is not disputec that the
applicant became gualified accountant only from
17.5.1989, In this connection, attention is invited
te Rule 51(1) of the Manual of Appointment and
Allowances, 1973 4¢h Edition of the Postal Department.
At{;?nnexure S—SC)an extract has been given, which

ool
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reads as below:

"(3) Special pay of R.35 drawn by Accountants
and R,25 drawn by Assistant Accountants in
Post Offices, Railway Mail Service and
Telegraph Offices may be treated as grantec
in lieu of separate higher scale of pay
anc may be treated as part of the pay
touwards fixation of pay on promotion to
a higher post subject to the conditions
laid doun in the Ministry of Finance 0.M.
No,F.6{(1) E~-III/B/65, datec the 25th
Fetbruary, 1965."

3. It is contended that so far as special pay
of R.20/- subsequently increased to R.40/- p.m. in
terms of arcders of appointment dt, 25.8.1986 is
concerned uié. the special pay drawn by non-qualified
fccountant it is governed by Note - I bhelou 51(@9 of
the Manual which reads as belouw:-

"A time-scale clerk who has not passed

the Accountants' Examination, but who due

to non-availability of qualified Accountant

had to be appointed to work as Agcountant

or Assistant Accountant, shall be entitledto

a special pay of &.15 p.m. while working

as ‘Accountant and R.10/- p.m. as Assistant

Acccocuntant®.

These instructions are dated 10.1.1952.

.. It is pot the amount of
4. " Ydisputed thagd%.15/- p.m, referred to in

this particular memo subseqﬁentlyﬁiﬁgq raised to
R.20/- and { 4as) further raissc to R.40/-. The

main contention of the Responcdents is that this
special pay Olf‘ RS.2U/—@ raised subsequently to

Rs,40/- which uwas drawn by the applicant betuween
25.8.,1986 and 17.5.1989 was not the special pay uhicﬁz?
in lieu of higher time scale, According to the
Respondents, if it were in lieu of higher time scale
there would have been a specific provision accordingly
and since no prouision had been made the special

pay drauwn by non-qualified accountants has to be

treatec as not being in lieu of higher time scale,
eseDe
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... We have
5. "Yconsidered the question as to whether the

mere fact that there is no reference to special pay
draun by non-qualified accountants being in lieu of
higher time scale should operste to deprive the
applicant to the counting of the special pay at the
stage of fixXation of the pay on promotion, Ue,‘
however, note that even if we tried to interpret{)
the rule the period involved in the particular case

at the stage of pay fixation continuéﬁi@é;?emain less

than three years viz. 254@.1986 to 23,7.198%. A
plain reading of the rules shows that all the three
conditions are required to be fulfilled simultaneously

. We have considered the arguments advanced

a9}

by the learned counsel for the applicant on the
ground of unfairness. In the matter of pay fixation,
however, we are required to proceed) strictly in
terms | of Jthe rélevant rules and Government decisions
which are not.Ciﬁconsisten£;>uith the rules. e find:
that the applicant was not entitled tc the counting
of the special pay either as unqualified accounfant
or as qualified accountant for pay fixation in terms
of Instruction No,11 below F.R. 22(C).
@. The applicant has contended that if it is
held that decision 11(%3 under F.R. 22(C) does not
apply to him, in that case the question of
applicability of 11(b)} to his case should be
consideredo Lgécision 11(b) states that:

“In cases where the special pay draun by

a Government servant in the lcocwer post is

not in lieu of a separate higher scale, the

provisions of Government of India Order

(2) below F.R., 9 (23) will continue to

apply.” [/
This refers to ¢reatment) of such special pay as

Lreacman

personal pay to be absorbed in future increments,

But it appears to us that this is éxactly what the

Respondents have done =s is seen from the

.. .08y -
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the letter cdt. 19.10.1992 annexed at £x. 3-4 to
the uritten statement of the respondents, which

states as beloui-

"In such cases the pay fixation of OTBP
promotion is to be done with reference to
the basic pay draun in the louwer post
excluding the special pay. If this results
in dropjin emalument the cifference betuween
the pay so fixed and the pay plus special
pay craun as qualifying DTO Accountant in
the lower post has to be alloued in the form
of personal pay to be absorbed in future
increases of pay."

Therefore, decision 11 (b) does not help the
applicant,

@% ‘ lJe note, however, that the applicant's is
a marginal case. If we calculate the total period

for which he cdrew special pay eds#h®® as non-qualified

T
by,

accountantéj@éas gqualified accountant, the same{l_j;_,
comes to 2 years, 10 months and 28'days. We have
already noted that there is an arguable case for
treating the period of special pay as a non-gqualified
accountant to be counted as in lieu of higher time
scale in case other conditions are fulfilled viz,
completion of three years of service. Ue,therefore,
direct the department to refrain from recovering

the balance amount of recovery viz, f,10,737/- minus -
Rs. 8,300/~

@ﬁ , We are,therefore, required to dismiss this

0.A., which is accordingly dismisseds, éxcept to the

Céiﬁéﬁi:ﬁfLIi@iﬁéﬂ:iEIiaﬁ of balance recovery. There

Wwill be no orders as to costs.
e Ko Ul Hleart

(M.R.KOLHATKAR)
MEMBER(A)




