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BEFORE THE CENTRAL ADMINISTRATIVE TRIBULN AL, (ji)

Original Applicatién.No.670/92.
shri S.N.Shenvi & 12 Others. «es Applicants.
V/s.

Union of 1ndia & Ors. ' we. Respondents.

Criginal 4Application No.lO?d/92.

taharashtra Rajya Jana Ganana

FKarmachari, Bombay & QOrs. .ss ApPlicants.

V/s.

Union of lIndia & Ors, .+« Respondents.

Oricinal Application No,1268/92.

shri ~.¥Y.Gawas & Ors, «++ Applicants.
V/s.

Union of India & Orss ... Respondents.

OCrizinal Apolicasticon No,1218/92,

Shri Cuih.Khzazladkar &! Ors.‘ ..« Applicants,
V/s.

Unio>n of incdia & Ors: .+« Respondents.

Coram: Hon'ble sShri M.Y.Priolkar, Member(A),
Hon'rcle shri V.L.Deshmukh, lMerber(J).

-

AcDearancest—

Apolicants by S/Shri M.S.xamamarthy,
I.n.3ayyed and S.P.Saxena,
Responcents by shri V.S Masurkar.,

JUDGNZLT s - ¢a)
\Per shri V.D.Deshmukh, Member(J)} Dated: 44 .6.1593

All these applications are filed for similar

reliefs by the applicants who were employed as Supervisors,

Coders, Checkers or Compilers uncder the Dy, Director of

vlaces in the State of Maharashtra. 1t is not necessary

- to refer to the dates of employment of the different

anliza ts in Qifferent apnlications or their respective
. B —_ — e 3 ~
s-z=vus. In  addition £o the apnlicants who Were he
-

s r o+l

e g e i e -



- period :nd for lums sum payment as emoluments, In shork,
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employees in the Census Organisation, the Maharashtra
Rajya Jana Ganana Karmachari claiming to be the
Association of the employees in the Census Organisation

is the applicant Ko,1 in C.a. 1070/%2. The competence

of the said association to file the application has been
Challenged by the Respondents and it shall be considered

at the anpropriate stage. However, the affected employees

are also the applicants along with the Association in

‘\J

the said application.

2. we hearc 5/Shri M.G&.Ramamurthy, il.A.Sayyed

anc s.P.szaxena for the applicants and Shri V.Z.Masurkar

for the responuents. The learned Counsesl for the appli-
cants in all the application:s agreed that the issue$ _é,") ‘
involved an¢ the reliefs claimed in all the anplications
were identical and all the applications can be heard anc
decicec togsther,

3. fhe azplicants in the various applications were

emploved as Coders, Checkers, Compilers and féw of them

48
n
Ul

apervisors in the Census Crganisation for specif ied
/

£
4

all ths

&
o

licants were employed on Contractual basis ‘!
anc on the emoluments and the terms and conditions as
stipulat=C in the Contract of Employment. As the facts
in &ll the awnlications which are necessary for the
decisicn of the issuef arrising in the applications are
similar, we shail refer to the facts and documents in
Original application No.670/92, as they are rejired

only for the purposes of illustration,. The various
applicants were employed on contratual basis on cifferent
dates. Wwe will refer to Ex, 'A' in O.A. No,.670/%92,
which was pointec¢ out to us as the illustrat ive§ agreement
on which the employments were given., This agreement was

----.3-




0 . ‘
v
gg&émxgg of Shri.Sunﬁl Gopal Masurkar the applicant
No.5 in C.A. NO.670/92. ,/{ﬁé}zugxMMEXﬁkxxiﬁx&xxﬂé‘f
Tﬁis agreement was d%ted 20,6,1991 and‘Shri.B-G.Masurkar
was arpointed as a Campiler. The agreement shows that the
applicant No.5 had agreed to be employed on a temporary
basis on the terms and conditicns contained in the
agreement. The agre?ment was initially for a period of
one vear and the applicant was employed on & consolidated
salary of k,900/- per month. The agreement ;pégé specifi~
cally provides that the employment may be terminated at the
end of one year by eﬁther party without notice, or at any
time on the notice o& one Calendar Month in writing by +the
Sovernment if in the%Opinion of the Government the employee
proved'unsuitakle for the efficient performance of his
duties. The Government could also terminate the
employment without nbtice on the other ¢rounds, bat those
provisions afe not necessary for the purposes of any
of the applications. The agreement also provided for
z.L., H.P.L., Encashment of Leave at the time.of termination
of Contract, C.hL.,Medical facilities, gradation for +the
surposes of travellihg allowances etc. and other
incidental matters. | It mav be pointed out that these
aspects are also notjrelevant for the purposes of the
present applications.
4. it is an admitted position that the initial
agreementg St. 20,6.1%91 Q;E for a period of one year
howsver, further agreements came to be executdd in the
month of February, 1%%2 although on different dates
in case oif the different applicants. These agreements
were for the period of 4 months anc were more or less
on the same lines an§ with the same terms and condiﬁicns
as in the first agreément. The specimen agresment E
ct. 28.2.19%82 . in case of the saidé Shri lasurkar is
'

Ex. 'L' to J.a. NO.BT70/%2.

I
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1t appears that before such fresh agreements came to be
executed the applicants were given notices of one month
terminating the first contract w.e.f. the date of

expiry of the notice period. The specimen notice is
kx.'C' in 0.A. No.670/92. This notice was given pursuant
to para 3{v) of the original agreement dt. 20.6.1991 which
enabled-the government to terminate the services by one
Calendar Months notice in writing at any time, except
during the firs£ six months without assigning any cause.
However, as stated earlier after the employszes gave the
declarations that they were willing to continue in the
employment, fresh agreements came to be executed. As the
perio¢ of employment of the applicants in 0.A. No,870/92 ‘§
as per the second agreement was to expire on 30.6.1992

they filed the application before this Trirunal and moved

for interim relief. This Tribunal on 25.6.1992 directed

by way of interim relief that the Respondents, if they had
sufficient appropriate work available with them should not

- engage fresh hands from the open market in preferepce to
the‘applicants. On 8.7.1992 the learned counsel for the
Respondents Shri Masurkar macde a s tatement in O.A. No.670/82
that the services of the applicant had been extended up to‘bl
31ist Lecember, 1992 and it was directed that in view of the
statement it was not necessary to continue the interim

W ' A
order already px%égéxnx pacsed. As 0.A. No.€70/92 was

Hn

G

(h

list or final hearing the cther applications were also
listed along with it and all of them were heard together.
although the facts such as the posts on which the

icants were appointed or the datzs on which they were

pli
¥ are different o ,
appointed/in the different applications, the appointments

ap

of the applicants in all the applications were to stand
terminated by expiry of the psriod of agreement as

extended, w.e.f. 31.12,1662,
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5. In the above circumstances, which are more or less

similar in all the applications the applicants have filed

the present applications contending that the contracts on

the basis of which they were employed were void, were

against public policy ana cannotie terminated as sought by

the Respondents. It is their contention that in fact the

work of the Census Organisation is such that large number
engaging ¥&

of hands are rejuired all the year around anc / . employees

on contractual basis was entirely arbitrary and illegal.

into
They therefore, claim that the contracts of service entered /

by them be declared malafide, arrvitrary, uncenstitutional ¥£
and opposed to public policy and the applicants be deemed
to have appointed as temporary employees. They also claim
direction t© the Responcentis to evolve a ghe&; for the
absorption ©f the applicants in regular service of the
Census Organisation in due course.

&. it was also the contention of the applicants that
engaging the  applicants on contractual Dbasis and on monthly
emoluments and not on the regular scales payable to the
employees in the same posts was als® illegal and they were
entitled to ejual pay along witn other permanent employees
on the same posts in the Census COrganisation.

7. After the applications wefe'fully hearé the

appl icants prayed for leave to amend the applicaticns and
alleged vide their amendmeénts that the respondents were

still employing persons on contract buasis at thelir two
offices viz. Editting anc Coding(kﬂjqizhembur and at
rMaluné. They challenge the termination of their employment
on the above grouncs as well,

8. The respondents through their written reply contended
that the applicants were employec as on the diiferent cates
shown in the written statement andé thelr services were
terminable as per the provisions orf the contract by giving
them one month's notice on instructionsof the Registrar
General of india, ikew Delhi. 1t is their contentilon theat

ere et



since the work involved is " * . ex -facie of a temporary

nature, the appointments of the appliéants an¢ such other
persons as were rejuired were made on contract basis., It
is well known that the work of the Census Organisation is
not of a regular ﬁature and has to be attended to once in
10 years, and the respondents contend that the applicants
and other contractual employees were éngacged to cope up
with this temporary work. Accoréing to the respondents, the
applicants and other persons were engaged on contractual
basis in order to collect statistical information and compile
the same. In all 14 Regional Tabulation Offices have been
createc for this work. These offices arz manned by *5
Supervisors, Checkers and Comnilers ap-ointed on contract
basis., [Ihey contend that even the Deputy Directors
(Selection Grade), ﬁﬁéﬁ%&ﬁ Deputy Collsctors or eguivalent
OCfficers, clerks and Peons etc.are taken on.deputat ion
fOor a limitec¢ perioC in order to complete the collection
anc tabulation work. The work is t0 be completed téntatively
as per the schedule fixed by the Regional Tabulation
Ufficers. It is their contention that for this work once

a )
in 10 years even the persons in %ygﬁx other employments
such as teachers etc.are given the work of collecting
information and tabulation’on contractual basis., They
rely upon the documents which show that these temporary
appointments were sanctioned by the Presidential Order and
the termination notices were also supported by the
instructions givenby the Competent Authority of the
Government of India, Kinistry of Home aAffairs. The .
Responcents deny that the work of the persons engaged on
contractual basis and those who are employed permanently
are similar anc the applicantsrare enzitled to egual wage.
Y. The entire case thus depends upon the validity of

cl.ll7t
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the éontracts on the basis of which the applicants were
employed, ana the main qﬁestion is whether the contracts
can be held¢ to be void, and secondly whether the respon-
cents can be directed to absorb the applicants in
permanent posts in the same department or in any other
departments of the Central Government. The applicants
rely upon several decisions in this counecticn. The
applicants relied upon the Jucgmcnt ©f the iion'ble Suprere
Court in Roshan Lal Tandon V/s. Union of India anc¢ Another
(A.1.R. 1967 Supreme Court 188%9) to show that the legal
position of a government servant is more one of status
than of contract. We do not think that there can be any
dispute arout this general principle. However, the facts
in the cease e;%i%g before the Supreme Jourt were entirely
Gdifferent. Ihe validity of absorption of ¢irect recruits
‘ané promotees in the same cadre was in jusstion before the
Supreme Court and it was held that no ¢izc@wmination could

o held that the

e
1e1]

be macde for future promotions. it wac &
altered § .
cerms of ssrvice cannot be Bxdzx unilatcrally by the

se in the priosent

L

Governmani, All such zuesticns G0 not ar
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case. &g stated earlier this case hau
. | .
mainly to show thatthe government employment is a matter
/ ;
of status. Howsver, it does not mean that the employment
for specifisd perio¢ on contractual bssis would not be
permissikle or would be void ab initio. in the present cases

admittedly the employment on contractual basis was fully

sanctioned by the Presidential Crder.

SR The applicants also relied upon ths Jucgment

in K.M.Joseph and another V/s. State éf Ferala

(AIR 1968 Kerala 244). It was held in this case that the
powers of the State are subject to limitations and
regulations. 1t was further helc that tne powers of
erployment and termination ©f services were subject to
Articles 14, 16 and 311 ©f the Constitu=ion, There

D



-8 - ‘I’( hd ,

cannot be any dispute about this general principle al so.
However, Article 14 and 16 ghall apply only in between
the ejuals and it is well established that depend ing upon
the nature of work thestate has power to emplov persons
for specified period on contractual s sis.
11, Reliance was placed on the decision of ths
Hon'ble Supreme Court in Ratanlal and others V/s. State
of Haryana and Uthers. (1987 5.C. 478). 1In this cose
the appointments of teachers were made on ad hoc hisis
at canmncemht of year and their services wers tesrminasted
zfore Summer Vacation., There cannot be any dcoubt that
work of a teazcher is cf a permanent nature and therefore,
the appointments made only during the scesicons weis
unreascnable and arbitrary. We finé that whother the ‘é
gpmeintments are valid or not & all depend unon ths
nature of werk and the reguirements of the administration
The anplicants zlsc relied upon the Judgment cf the
Hon'kle Sapreme Court in Central Inland water ITronaport
Corporation Limited and Another V/s. Broic Nath Gangily
and Another (1986 ATC (3C) 103). It was hald b the
wreme Court that unccnscionable tzrms in cortrzeot:al
emsloyment were void and termination according tco such
terms was invalid. The employees who were involved
in the case wox; however, pemmanent employees znd the
Supreme Court held that the term that their services could
be terminated on three months' notice or pav on either
side was void., The Supreme Court further held +ha- +he
contracts which were unconscionable, unfair, unreascnable
and oppoced to public policy were void., It is needless

to add that whether the contract is W“IGaSO nakble z2nd void

T

shall depend upon the various circumstances such 3z the
nature of work, the pericd for which the werk is zvzilable
and the adejuacy of the emolumeénts. In the nresent case

there cannct be any doubt that the work for which the

zonlicants were emmloved was not of a2 permanent nature
e -




The work of the Census Organisation is by its verv nature ;
such that the OrganiSatiOn would reguire large number of ]

perscnnel for.a short period when the Census information

is collected, tabulated and coded., It also fcllows that

once this work is completed the administration wculd not
reqiire such large strength thercafter and the other
permancnt work can be carried out by the permanent staff.
It is very material that in order t0 complete this work
after 1C vears vpersons from various departments cf the
Stzat= as well as Central Government are taken on deputation.
If thercfore, persons are emnloved for a specified period
on c¢ontrzctual basis it cannct be held to be unreasconahle
or.arbit:ary. 1t is alsc pertinent to note that all the
a~nliczrts have entered into the contrects with open eves
and willingly. They did not raise anv dispute as to the
validitv 2f contract till the period ofcontract and also
the ovicrded Deriods were over. They also did not raise
any Qé% disrute bzfore this Tribunsl or anv other forum

réds the emolumente till their ssrvices were sought

q

0 o torminsited. The awnlicants therefors, cannot now

show  that either side has the right to terminate the o
contract with notice zs snecified in the terms and xx§é§§3snx

conditlons., There cannot be any coubt that the contract

i
g
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erminated after the expiry of the contractual ;

period urless the same is extended. ;
|

1z. In the case of Karnataka State Private College '

Stop~Gar Lecturers Aso ciation V/s. cate of Karnataka

& Others. 11982 ) 20 AT€ 1SCl, the Supreme Court held@ that

the order aprointing ad hoc teachers for three months or

{

less by Privately managed Colleges receiving cent per cent

l-oo-lot
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grants-in-aid and again appointing the teachers after

one day's break was illegal. 1t was held that the
intention behind the GovernmentSOrder to re-appoint

with one day's break was to differeﬁtiate between
appointments for more than three months and others. As
discussed earlier the.validity cf the contractual employ-
ment will depend ﬁpon whether the work for which the
enployment is made is of permanent nature or not. The
applicants also relied upon the Judgment of the Hon 'ble
Supfeme Court in Jacob M,Puthuparambil and Ors. V/s. 8
Keralz Water Authority and Ors. 1(19915 15 ATC 8g7])

which wés decided with other Writ Petitions and Civil
Appeals. The Hon'ble Court held that India is a developing.
country, and had a vast surplus 1 pour market., It was N
Observed that large scale unemployment offers a matching
opportunity +to the emplover to exploit the need ané the
emzlover can dictate his terms of emclovment taking

advantage 0f the absence of the bargaining bowér in the

1]
Sy

W
cther. In the case before the Suprems "“Lrt the employee

e

U'J
P~

recruited in erc;mhlle public health éngineering department
and were continued even after transfter of thoir services

"‘\
to the Kerazala Water and Waste Water Authority and it was *

helc¢ that the authorlty Zi? regula 155 thez services of the |
employees without waiting for any anprovel from the State
Government. Our attention has been drzwn to the recent
decision of the Hon'ble Supreme Court in the case of
Directer, Institute of Management Develorment,U.F.

/s Pushpa Srivastava (SMF) 1(1992) 21 ATC 3771, 1In this

cass th

{

aprointment of the respondent was nurely on
contractual and ad hoc basis arn consolidated pay for
fixed period andé terminable without notice. “he peripd’
of contract vas extended from time to time thereby
permitting the Respondant to continue in service for more

than one vyear. Ultimately' the post was sought to he

cvedll.,
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%Etmund themselves with terms and conditicns in the
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abol ished and the action was challenged by the

Respondent before the High Court. The High Court
directedzggg ﬁéspondent be put-back on duty and be
regularised. The Supreme Court however, held that as the

appointment was purely contractual and ad hoc which came

to an end by efflux of time, the respondent had no right

to continue in that post and to claim regularisation in
sa2rvice in the absence of‘any rﬁle providing for
recularisation after a specified period of service.

In our opinion, the present applications are fully
governed by this decision of thé Bench of the Supreme
Court consisting of three Hon'ble Judges. The facts
are identical. It may also be pointed out that the |
decision of the Supreme Court in the case of Jacob I
M.Puthuparambil {(supra) was also taken intc consideration
before renderring the Jucgment in this case. As has been
stated earlier, the anplicants have willingly and with

open eves entered into the contracts of services and had

contrect. They were fully aware that the approintments
were for a specified peried only. There cannot belany
doubt that the work for which they were appointed €ould
never be of permanent nature.

13. The respondents have filed reply to the amend-
ments in the applications. It is not necessary to refer
t0o the reply in details. The reply shows that certain
annointments were made in editting and coding cells but
they were also on contreactual basis and were sanctioned

up t2 31st December, 1%63. Ultimately, it is fcr the

administration to decide as regards the reguirement of
L

persons in different ceiis and the managanent of the work.

The applicants have not shovwn that there are any rules
&s regards the regularisation of their contractual services :

and we finG that these awplications would be fully
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covered by the decision ofl the Supreme Court in the
case of Pushpa Srivastava (Supra). The applicants al so
relied upon é judgment of the Supreme Court in

?ratap Singh V/s State of Punjab (AIR 1964 S.C. 72).
The Supreme Court interpretated thephraseology .in
Article 301(1) of the Constitution "During the pleasure
of the Governor" and held that the Governor did not
have the power to compell an Officer to continue in
service after superannuation or after expiry of term of
service. 1t was also held that the Administrative @er
obtained by fraud was invalid. We are unable to appre-

ciate as to how the applicants can recelve anv benefit

trom this Judgment, although there cannot be any disputfe !

about the principles laid down by the Hon'ble Sunreme
Court. Considering all the circumstances and especially
the nature of work we do not find that there is anything
malafide or arbitrary in the contrazct. As has been
stated earlier teachers or other employees from other

. often :
denartments are/engaged forthe same work., The avplicants
themselves have stated that even about 70 retired
pzrsons from the same organisation wvere emploved cn
contractual basis for the =zame work. In these circumsta:
nces it cannct be held that the contracts are contrary to
vublic policy. On the other hand, it would be extremely
unreasonable to compell the respondents to regularise
or absorb the applicants or other employees emploved on
contractual basis for the work which is obviously of
transitory nature.

i

W

. «e shall now consider the claim of the anpli-
cants for eqal pay. The applicants relizg upcen the

Judgment of the Supreme Court in Surinder Singh and Anr,
V/s. The /,ig Engineer in Chief C.P.W.D. & Ors. (IR 1586

A

5.C. 584). It was held that the persons who were

r’.

N n_.__ea
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employed on daily wage basis were entitled to same wages

as are paid to similarly employed employees. Relilance was

placed on the decision of the Supreme Court in Dailv Rated

Casual Labour employed under P & T Department V/s. Union

of India and Others (AIR 19€7 S.C. 2342), It was held that

denial of minimum pay in pay scalesof regularly emnloyed

vorkman to Casual Labourer in P & T Department amounted

to explogtation of lahour, Mr,Mesurkar for the

Respondents on the other hand, relizd upon the Judgment

of the Supreme Court in State of M.P.kand another V/s,

Pramod Bhartiya and Ors. 1 1992 (2) SCAjFEQIIq it was held

by the Hon'ble Supreme Court that since the plea of egqual

pay for ejual work has to be examined with reference to |

Article 14, the burden was upon the petitioners to establish

their right to egual péy or the plea of discriminatioq as

the case may be. The Supreme Court found that the

respondents before it had failed to discniarge this burden.

1In the present applications also the applicants have not

specifically and conclusively establishad that their duties
as of v,

and regponsibilitiss are same / the employees who are

employed permanently in the egquivalent cadres. As h;?been

repeatedly said, the work which has been assigned to the

applicants can never be compared with the work orthe

duties and responsibiliﬁies of the permanent employees in

the Census Organisation., AS large nurmber of persons

are employed for a‘short transitory period for the work

of collection and codifiéation of information, and when

the employees entered into the contracts providing for i

consolidated emolumsnts the employees cannot be permitted

to agitate that they are entitled to egual pay as with

the permanent eﬁ;loyees.‘ Relliance has been placed on the

decisi on of the Principal Bench in the case of Shiv

IR e e s ——— 1

Prakash Tyagi and Others, V/s. Central Building Research

14,
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Institute (1992 21 ATC 20), 1n this case the salary was
fixed on the basis of tenders quoting rates for the
service to Dbe renderred by the tendering persons. Thus
the facts were entirely different, Similarly, it was
also found that the staff employed in the préjects was
entitled to be regularised in due course which is also 5 p
not the case in the present applications. The applicants,” # %
have also referred to certain other decisions on this pognt. -
However, we think that it is sufficient to discuss tr‘ P
material decisions which are discussed above. H&ving

considered the reliefs claimed by the anplicants from

various appects we find that there is no substance in thd& :ﬂﬂ
appl ications.

15, in O.A. No,1070, the Respondents chailenged the ;
maintainability of the applicationa the ground that the
applicant No.l-Maharashtra Rajya Jana Ganana Karmachari
is not a legally reCOgnised Asgsocliation, Theare is nothing
to show that the applicant No.l is registered or legally
r.cogaised Association, However, we would not dismise

the application on that ground or on the ground of

iy :
mis-joinder of parties as the concerned applicants are . -
present in the application. >
16, in view of the above discussion the arplications

are dismissed. No order as to costs.




