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ORAL JUDGEMENT Dated: 9,841995
(PER: M.S.0eshpande, Vice Chairman)

By this application the applicant challenges
the seniority list of Assistant Emginesr/Assistant
Survayor of Works yhich came to bs revised on 25,6,1992
and the promotion of Respondent No; 4 to the post of

Rssistant Enginsar by the order dated 18,.1.,1990,

2, The applicant .and Respondent No, 4 wers working
as Junior Engineers in the Union Territory of Goa, Daman
& Diu and they came to be confirmed by the order dated
2648.1986, A tentative seniority list was circulated

on 29,5,1981 in which the applicant was shown senior

to Respondent No. 4 and the Pinal seniority list was
drawn up on 19471982 (Annexure? ‘'A=B') in which the

applicant appearsd at S1.,No. 210 and Respaondent No, 4

- s
&t 2117 Despite this, ' seniority list was sought to be

modified and a Circular cama to be issued on 257661992

(Annexure : 'M=2') by uhich a tentative seniority list
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ﬁzés circulated and it was to be finalised after

receiving objections, The applicant's name appeared

at S1,No, 5 while that of Respondent No, 4 appeared

at Sl.No. 4 in the tentative seniority list. The
applicant's gi}auance is that having already prepared

a final senidg;y list that list could not have been
revised later and the later list should therefore be
quashed, The Respondent No, 4 came to be promoted as
Assistant Engineer by‘the order dated 1891.1990 (Annexure
'Aatt) apparently on.a purely adhoc basis without bestowing
upon him anyiéééim for seniority or regular appointment,

The applicant's contention is that the Departmental Promotion

| Committee was not properly constituted and suffered from -

4#e vice as it did not consider ths relevant seniority 115;
i; respect of post of Executive Enginger. The selections
made on the basis of the recommendations of the DPC held

on 31.5.19895fbr the Group 'C' posts to Group 'A' & 'B!
posts came to be set aside by the decision of this Tribunal
in OA.NB. 138/90, Bharat Gupta vs, Union of India decided
on 1937.,1991, It is urged that the applicant should have
been preferred to Respondent No, 4 and in any event the
Respondent No, 4 who was junior to the applicaﬁt could not
have been preferred because the promotion was to be on the
basis of the ggidelineé issued on 10/4,1989, The applicant,
therafore, challenges ths proﬁdtiun of Respondent No, 4 to

the post of Assistant Engineer,

3% On behalf of ﬁespandent Nos 4 it was contended that
RBSpbndent No, 4 had preferred objections by making represen-
tations and he received the Teply on 17.9.1982 statiné that
the matter was under consideration and that reply was also
repeated on 2,5,1988 and therafors the seniority list
prepared on 19,7.1982 had not reached finality and DPC

which was convened on 13,12.1989 could have taksen only the

tentative seniority list prepared later and there was no

vice in the process of selaction. The
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learned counsel for Respondents No., 1 to 3 contended

s
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that it was within the province of Respondents No. 1 to 3 .
even aftar the selection by the DPC held on 13;12;1989

to maké gither a pursly adhoc appointment or regular
appointment and if the RBSpondénts No, 1 to 3 were to

make the adhac appointment of Respondent No, 4, éhat

would not be irrsgulary

45 It is clear from the plain reading of the seniority
list dated 195731982 (Annexure: 'A-8') that it was to be
the final ssniority list and once ths issue of seniority was
settled merely because later the Respondent No, 4 made
representations for which he received replies on 17.2.1982
and 235;1988, that uouid not change the finality which
attached to the seniority list dated,19.?.1982 and that
seniority list would have been subject only to judicial
orders which could have been passed had the Respondent

No. 4 challenged the final seniority list (by ) which he

was aggrieved, The Circular dated 25,6%1992 (Rnﬁexﬁre:'ﬂuz'ﬁ
inviting objections to the tentative seniority liét{ggéz;}-
not have any validity'aﬁd such f;?éctinn could ndt‘hava
been taken by the Respondénts Nog 1 to 3. The selection

obviously could have proceeded only on the basis of earlier

seniority list dated 19.7,.,1982,

S Though the learned counssl for the Respondent No. 4
at one stage urgegﬁthat the DPC had before it the seniority

list which shogéﬁﬁim senior to the applicant, this assumption
. but~ became '

was not walid/when the learned counsel favare of the position
S was

that the tentative list/prepared on 25,6,1992 while tﬁé

selection by the DPC was on 13.12.1989, he did not pursue

the contention,
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6% With regard to selection by the DPC, the
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learned counssl for Respondents No, 1 to 3 urged
the rating of the

that{Respondent No. 4 4 yas "Uery Good" while thet of the

applicant was “Good"épn the rating given by the

DPC . "Respondents No. 1 to 3 had to

e Lt .

salect the Respondent No, 4 in preference to the
applicant?- lle have considered the relevant rules

and the éffact of the guidelines issuved in this respect

in our judgement in Arun Srinivas Shenoy vs. Union of -
India, DA.NO. 302/90 decided on 28,1995 and hel@_}ig

that when the promotion was to be made to Group 'B' & 'C’
posts, that would be on the basis of seniority irrespective
of @ﬁgﬁbetter rating f:;j::flﬁlaboue "Good" which any of

the candidates miy secures This vieuw of the law would hold

lgowd in reapect Lthe selection made by the DPC on 13412.1989

on the basis of the rating "Good" given to the applicant
and "Very Good™ given to Respondent No. 4, The selection
could have been made only on the basis of seniority in

that event and to that axtent the recommendations of
following

the DPC and the appointments /)those recommendatlons

shall have to be struck‘down.

7e The learned counsel for the r espondents urged
that the present OR, which was filed on 144101992 would
be beyond time considering that the selection was made

by the DPC on 13312,1989,In the application for condonation
of delay; Jfiled by the applicant M.P.353/95 : '7ﬁ?:ﬁ?f;

e # e

it was urged that since the appointment of Respondent No, 4
on

made in January, 1990 uas onlyLadhoc basiS' ;/and he did

not challenge the legality of the promotion, thinking that |

after 6 months, i.e. in July, 1990 ths 11m1t of period of
: )

adhoc promotion given to him wouldifﬂg and i had -rsubmltted
u

his representation in August, 1991/ ho relief was granted

to him till September, 1992, The representation dated
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30.341991 refers to the aﬁplicant's sarlier rapresentation
dated 15,12.1989, WNormally, the applicant should have
approached the Tribunal within 18 months of the making.

of the representation data& 15.12.1989ﬁ?.Houevar, it is
clear that the recommendations of fhe DPC held on 13,12,1983
vaere given effact on 18?1.1990 by promoting the Respondant
No¢ 4 on adhoc basis., Though the documents produced by |
the abplicant would show that the applicant regarded the
promotion of Respondent No, 4 as regular promotion, i£ is
clear that what would be of consaqueﬁca would be the
nomenclature wsed in the order of promotion dated 18.1.1990
that the promnﬁion was only on adhoc basis, In this
context limitation would mot run from the earlier
representation dated 1571241989 but run only from 30;8%1995
wvhen the second repressntation (Annexure 3 14-3') came to
be made, As we have already pointed out that the present
application was filed on 14,10.1392, i.e. uitﬁin 18 months
from making of this\representation which really raised the
challénge to the appointment of Respondent No. 4, The
second seniocrity list was circulated on 25,6,1992 and

so on that basis also the presezF 0A, filed on 54.10.1992
will be within times Limitatioﬁ, therefeore, would not come
in the way of the ap#licént and iﬁ any svent he héd a good
reason to wait and that would justify our allowing the M.P.
for condonation of dalayjand we would have condonsd the delay

had there been any'

84 With regard to relisf, we quash the Circular dated

259641992 by which the final seniority list circulated on

-19%?;1992 was sought to be revised and confirm the ssniority

list dated 19,7.1982, Since tha DPC's ccnstitution was not

in=consonance with the viaw we had taken in OA.ND, 302/90 viz,
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that for promotioﬁ to Group '8' & 'C' posts the

Bench=Mark would be "Good" and the secufing of the

higher Bench-Mark than "Good" . would not entitle the

person securing the higher rating to a preference uho

are senior by rating higher than “Gnod";‘ia% quash the
recommendations of the DPC uyhich met on 134¢12,1989 for

the post of Assistant Engineer and direct the Respondents
No. 1 to 3 to hold a Preg“BPC and complete the process

of selection within six mcnths from the date of communication
of this order, Sin;e the Respondent ‘No, 4 is already ~
holding the post of Assistant Engineer by virtue of his
appointment on 18,1,1990, the Respondents No. 1 to 3 hay

if they are so inclinaed continue the adhoc appointment
until an appointment is made in the regular manner pursuant
to the above directions, If the process of selection is
not completed within the:period stated above, the adhoc
praomotion oF'Respondént Nd; 4 s@all aytomatically lapsse

and he shall be rsverted to the post of Junior Enginesr,

With these directions the OA, is disposed of,
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