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ORAL JUDGHMENT ; | Date: 15-4-1994,
i Per:Hon'ble Smt.lLakshmi Swaminathan,Member(J) [

This applidation has been filed by the applicant
under Section 19 of the Administrative Tribunal'S.HCt,
regarding his claim for refixation of his pay on his
promotion as Jr, RCCQﬁntS Dfficer, on 21-4-1981., The
applicant has since rhtired from Service on 31=7=1990.
According te him he had made several representations while
in service to accept his option for fixation of his pay

under FR-22-C which was not replied by the Respondents,

2, In accordance with the then existing orders,

the applicant's pay oE promotion as JAD was fixed under
FR=22-C in the scale of RS 425~ 15=500-EB=15-560~20-700.
Rccording to him’in the appointment order as JAD no mention
had been made thét he could exercise option for fixation

of pay as given in OM No.F-13/96/82-Estt.P.I, dated 8-2-1983,
The learned Counsel for the applicant has submitted that

by Govt, of India, Miﬁistry of Home Affairs, Department of
Personnel & Administrative Reforms 0.M.No,F-7/1 BO-Estt,.P.I.
dated 24-12-1981, which refers to the earlier Department of
Personnel D.M. dated 26-9-1981 on the same subject of
exercising option, clarification had been issued that the

employees whp were promoted during the period from 1-5-1987
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to 25-9~1981, this option shall be exercised within one
month of the promotion. The OM dated 26-9-1981 was circulated
on 16-2-1982 after the promotion of the applicant., The
learned Counsel for the applicant submitted that these 0.M.s
giving an option to the promotee were issued by the government
in cases where anomalies argse because of the pay fixation
under FR.22-C whereby juniors were getting higher pay than the
¢Senior persons. In the instant case, it is an admitted fact
that the applicant's case does not come within the anpomalies
situation referrad to in the 1987 0.M. However, attention -
was alsp drawn to the subsequent 0.M.No,13£26/82-Est . P.1.
dated 8-2-1983 in which further clarifications were issusad
by the Ministry of Home Affairs Uepartment of Personnel, This
U.M, was circulated oﬁ 14-6=-1984, by which the following
clarifications were given viz, (1) in the order of promotion
it may be mentioned that the Government servant has to
exercise the option within one month; (2} the option shall be
allowed aonly idbases of promotion to higher posts in the
normal line in a cadre/vepartment; (3} iﬁcase%ék:¢he Officer
refusing promotion; (4) that the option may be uniformiy])
allowed in respect ofdall promotions (effected on or after
1-5-1981 where the fixation of pay is to be made under
FR-.22-C irrespective of the fact whether there is an impending
anomalggf,.;} or not; (5}ktthe option is not admissible in
respect of adhoc promotions; (6) not applicable +F in%case
the initial fixation of pay under FR-22(a)(i) and FR-22-C are
the same (7, promotion in the case from class II post to
class I post and (B) position regarding protection of
officiating pay.
3, The learned Lounsel f‘or7 he.applicant submitted
that the clarification regarding,éﬁg:ggiing option t.!nif“a:;1:m~1:§r.'ﬂ,”:r
ye —
whether there is any anomlly or not, had been given only vide

0.M., dated B-2-1983 which was actually circulated on 14~6-84,
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He has also mentigned that in another similar case of one
Shri V.T.S5alve who had been promoted on 24-8+1983 but had
gxercised the option later, the department had allowsed him
to exercise the option of pay fixation as aJSpecial casej

The learned Counsel for the Respondents spught to drav a
distinction between that case énd the instant case, on the
gfgﬁaa?that the Junior of 5hrilsalue Wwas drawing more pay

and hence his case was allowed as a 5p961a case He ha AR
also opposed the acceptance of the optlon NQed 3-9—1983
stating that it is time barred and this Tribumal has no
jurisdiction to enteétain the application, He has reliéa on
the judgment in 5.5,Rathore V/s, State of Madhya Pradesh
(1989(5) SLR 773 SC}; The learned Counsel for the applicant
has on the other hand relied upon the judgment of this
Tribunal in LocanathQn V/s, Union of India & Othersf(1989)

9ARC 61 {.

4, At the timeiwhan the applicant retired from
service, no such optiﬁn for fixation of pay was open toc him,
and his grievance, thérefore, ?hat his promotion order did
not mention the poSSiEility offexercising the option does not
- have any forece, Houeyer, it is Qﬁieleuant to note that
after the clarificatipns in the order dated 8-2-1983 uwas
issued, the applicant has exercised his option on 3-9.1983
requesting that his pay be fixed under FR-22 (a) (i} initially.
In the light of the clarification issued by the Ministry of
Home Affairs vide 0.M. dated 8-2-1983 the distinction
betueen cases where tpere was an anmmal@@ orf otherwise has
been removed and theré appaars'to be no justification .

4o Lo @aceﬂ\ﬁ

allowing the gption in Salve's Casi{bUt denying the same to

the applicant,

;i%;i-. S. In Locanathan'ts case; the Tribunal has held that
,“ .

f che salary and allowances as «ell as penSion are payable to
a public servant month after month. Right to receive salary
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or pension is a recurring right, This being a recurring

right, the cause of action to claim these amounts arises

from month to month, Hence, merely because the applicant

was entitled to claim this amount from 1969 to 1973, the

claim for the period prior te 1-11-1982 cannot be entertainéd

and the rightlto claim arrears of more than three years

prior to the filing of the application is barred by tims,

the application itself cannot be declared as not entertainable

or time barred, The applicant's right to receive the

amounts which are within the limitation is antertainable.”

In this case the appiicant was held entitled to receive

all amounts of ar:gafs of pension for three years immediately

prior te the filing of the application before the Tribunal,
The learned Counsel for the Respondents, however,

relied ofl the judgement in N.Lalitha V/s Union of India

{ (1992} 19 ATC 569 | and submitted that on the question of

limitation the applicant's claim for arrears should be

restricted to one year prior to the filing of this

application and not three years,

6o Hawing ragard to the facts and circumstances of
this case and the aforesaid judgment in Locanathan's case,
since the 0.M. dated 8-2-1983 had been circulated only

on 14-6-1984 and the applicant had infact exercised his
option under FR-22-C well before this date, I am of the
view that the option exercised should be accepted, e
emp@iﬂeﬁéggﬂiavaéiouedu The respondents are directed to
refix the applicant'é salary notionaly from the date of his
promotion and also refix his pension and other pensionary
benefits according to the rules., No doubt there has been
some delay on the part of the applicant but this being a
recurring right to receive salary and pension, I am not

inclined to dismiss this application on this score,

o5/



However, having regard to the provision of Section
21(1) of the Administrative Tribunals Act, 1985,
the benefit of revised pension so fixed shall be
restricted to one year Iimmediately prior to the
filing of this application. The respondents are
directed to implement this order within a period
of four months from the receipt of this order,

The Application is allowed as directed above,

No order as to costs.

‘-- .
Sedell s AL
(SMT., LAKSHMI SWAMINATHAN)
MEMBER (JUDL. )



