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iN THE CENTRAL ADMINISTRATIVE TRIBUNAL.
MUMRAT BENCH, MUMRAT,

1. QRIGINAL APPLICATION NO,1010/92,
2, ORIGINAL APPLICATION NO 1D1R/0%,

Coram: Hon'hle Shri Justice R,G,Vaidvanaiha, Vigce-{hairman,
Hon'ble Shri 0,8,Rawejg, Memberial,

A.H. K, Meman,

127, M.G.Road,

Pune - 411001,

(By Advogate Shri &,R.atre}
Vg,

1, Union of -India through the
Secretary, Goverpment of
India, Ministry of Defence,
South Block,

NEW DELKI,
2. The ﬁérector Ganeratl,
Recearch & Development,
Governmant of India,
Minigtrv of Defanca,
Dirantor General, d
Rasearch & Develonment,
NEW DELHI - 110 QO11Y,

3, The Director,

Explogcivee Recearch & Devalopment

Laboratory, Pashar,
PUNE - 411 021,

" (By Advocate Shri R,K,Shetty)

V.S, Hajirnis, _
154, Rastha Peth,
Pune, 411 011, .

(By Advncate Shri S,R.Atre)
Vs,
1. The tinion of India through
the Secretarv, Government of

Indiz, Ministry of Defence,
South BRlock, New Delhi, :

PRI}

Apnlicant,

Ll




2. The Director Ganeral,
Research and Development,
Government of India,
Ministryvy of Defencae,
Directorate Gen., Research &
Davelapment.,

PHQ Post,
NEW DELHI,

o

The Director,

Explnsives Research & _iva1npmant
Laboratory, Pashan,

PUNE - 411 @21,

{By Advocate Shri R.K,Shetty),

(Per Shri Juystice R,G,Vaidvanathsa, Vice-Chairman)

Thesa are tup applications filad under sestion 18 of the Administrative

Tribunals  Act, 1685, The rezpondents have filed renly in both the  cases

and since bath parties are repregented by game advocatec, we are dieposing of
. - .
thess two O&s by thic common order.  We have hesrd Mr SR, Atre learnad

senior counsel on behsif of the two appliicanis and Mr, R K.Shettv, the learned

saenior counsel for the respondents in bath the caces.

2.  The anplicant in GA IRIR/32 Mr, A H. K. M2mdn was working as  Senior

Scientific Assigtant and Mr,v,S,Hajirnié applicant in OA 1018/82 was wﬁrk1no

as Jun?or,Sciehtific Cfficar in the offi
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2 of the Director Explogsives Ragearch
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chacts wera igsued against hoth the appiicants alleginue mis—conduct in respect

of some purchases mage on bahalf of their institution from private concerns,
The allegations avainst hoth the applicants are commcn, in that both of them

and zome others have colluded together in committing irreoularities in local

purchase of tha Stores by vinlating the Rulaes with an intent to show favour to
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the private firms in hh\?h thev had some perconal interast, Thouch geparat

chérge cheate whre icsued to both the applicants, they are 1ssped on the same

Oy pLiR Ly

(\QGay viz. 29.7.160 and the main substance of the impugations is common  to

both the applicante.

\\ goth the applicants filed their written gtatements denvinu  the

allegations of mis-conduct.

u An Enquiry Qfficer was appointed, numbaer of witnocses were examined o

_.l

the applicants,

-t

behalf of the Prosecution and some witnegsses on hohaif o

Both sides presented their written prie fg, Then after regular enauiry, the

2wy

Enquiry Offjcer submitted two separate reports holding that the chargets  are

1'3

ant

‘ﬂ

not proved againet the anplic

The Discinlinary Authority while dis-agrea: ing with the report cf the

Enauiry Officer, held on the basic of the evidence on record that the charges
are proved on both the applicants and pasced separate orders dt.  2x, 12,1081
h 4 imposing & penalty of dismissal from service against both the applicants,
: \

Authority by filing suits in the Civil Court at Pune. tfter the coming  into
force of the Administrative Tribunals Act, 1985 both the cuits were

transferred to this Tribunal and were numbered as Trancferred Application

il

No.222/86  and Transfzrred Apnlication Ke.233/86, This Tribunal sst acida the

i

orders of the Discipiinary Authority on 3 te;hﬁjca] round viz. that the

enquiry repori had not been furnished to the aponlicants before it casced the

\ e ————rv S
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before the Supreme Court. The Supreme Court also upheld the orders of this

Tribunal and dismissed‘the appeals,

Then the Disciplinary Authority furnished copies of the Enquirv Report
to the applicants and called upon tham to make 8 reprecentation which would be
considered by the Disciplinary Authority hefare oasnino final ordars,

Accordingly, after receivino letter of the Dicciplinary Authority both  the

applicants submitted their re nrasentations reauasting the Digsciplinary

Authority 1o exhonerate tham on the basis of the Enguiry Report and thev also

mada a fequést to close the matter by accenting thair reauest far voluntary

-‘ ... A g B

retirament,

N

The Disciplinary Aythority i,e, the  Pregident of India after

¥

congidering the Enauirvy Renort and the reprecentatinn of the apnlicant’s ang

g i b A B R LS LALT I R I K aped S A DA AN

perusing .tha evidence ddu_ed during the enauiry and considering the

admissions made by the applicants in their statements. dizagreeing’with the

findinus of the Enauiry Officar, held that ‘the charce of mig-conduct i oroved

Being avurieved by the order of the Discinlinary Authority both  the
applicants have filed these two applications challenging the order of the
' 4
Digcinlinary Authority,
3., Tha applicants have taken identic groundc in both the 0As for

isciplinary Authority has not given anv indication abauf an infention to
isciplinary y c ; A intention to

th  the anpi1ranT" and again impogsed the penaltv of diemiccal from

e o s i 1 . - -
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dis-aaree with the findinas of the Enauiry Officer énd tharaefore, the order of
the Disciplinary Authority ig bad in law. That the Disciplipary Authority
has taken into congideration documents, whizh are not part of the
record,  That many documente which are natesgary were nét produced during
the enquirv and thera was violation of principles of natufa1 justice 1in
conducting the discipiinary enquiry, 1t is a false and fabricated case

&5 against the applicants! that there was no  evidence 1o prove the mis-conduct

S\\j against the apn31Cdnt: ac has hean rightlv held by the Enauiry Officer,
Than manv allegationg are made in  both the 0DAs regarding the merite o% the

(\\\\ cage to show that there was no evidenca against  the anplicante. That the

preliminary enquiry report wag not produced during the Enquiry and thig has

rejudiced the case of the applicante and it amounts to denial of natural

piicants, That one of the co-delinauents wha wag

'f')

ceparately charge shasted viz. Or.Rahadur has bean expnerated and on

that hasic both the applicante  chould alea have baen excnerated, &
Therefore, it is stated that the orders of the Disciplinary

Authority in hoth the cacas are 11leoal and Tiahle to be auashed,

4, The respondents have filed séparate written stataments in both cases

e
and thay have referred to the facts and circumsiances of ths case which lad

into the initiat

-

an nf digcipiinary action against the applicants AT1 the

facte are montignag in the written statemant, They have iustified the

common eroynds  in supne
preliminary investigation reporl was rot produced bafore the Epquiry Officer

inspite of the requests made by the apnlicants and thereby the anguiry

R
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has not been conductad fairly and this amonnt} to violation of

principles of natural Justice, Similartv, . 1t wés pointed out that the

Digriplinary Authority has refarred to  come lettere in the impugned nrdars,
' !

but those letters were not produced during the anquiry, Then it was

araued that the Disciplinary Authority hac  reliad upon the previous

. i
ctatoments of the applicante during preliminary %nquiry and this could not

" have been done Un1pﬁn the sctatemente wera confronted tfo  the applicante in

the present enguiry, He aroued - that there is nothing to chow that the

T

previpus stateme ,tg of the applicants n the preliminary enquiry wer

TRy ALY I -

brought on recard as exhibits of  the present enguiry, Then 11 was

cubmitted that the Disciplinary Authority hag not given any‘ chow causs notice
to the applicants indicating his tentative decicion to disagree from tﬁe
finding of the Enuuiry Officer and thic has resultad n causing prejudice =
to ‘the applicants and-then on merits it was argued that therg wag no
evidence to prove the mic-condyat against the applicants, On the other  hand,

the learped couneel for the recpondents  contended that thig Tritunatl

canast sit in appeal over the findings racordad bv the Discipiinary

Authoritv He araued that the enauiry has been dong ac per ruies by onserving
RUbal LV R ard RS RL Sl h A- LT L} i~ Uies or b *

nrder of the Disciplinary Authorityv, He pointed out that thic Tribunal cannal
re-apnraciate the ey idence adduyced in the enguicy 1ike an Agpellate Coourt,  He

furthar argued that tre findings of the Frouiry Officer are not bincing on the

Disciplinary Autharity could and he cnuld | take his own Indepennznl viaw,
Then he also pointed out  that the statesente of both the appliicants in the
oreliminary anguiry wara cont ronhes b the appiicants diring The

enguiry where both the ac nlicants ware charged for & Coa@dn fos-und

e oy 1w
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the documantc and all the witnesses were common to both the

and almost al}
ig’enqu1r1es agsinst the applicants and that the applicants have made number of

admiceions in thair previoys statements during the praliminary enauiry,

He, therefore, arogued that there ie np merit in both the applications.

t&;w le reiterating hig earlier argumenis the Jlearned counsel far the

applicants finding that the stataments of tha applicants 1in thair

preliminary enguiry were confrontad to them and were marked as exhibite Iin
the case, came out with ancthar aragument that Mr. Memon was examined ac 2

ctate witness against Mr Haiirnic and Mr Hajirnis wac evamined ag a

mn
'ed
1
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el
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witness in Memon'c ace and the statements were confronted to them in

cacec and they cannot be used in their oQwn casas,

e

6. The learned councel for the regspondents has produced the enguiry records

Tode

hefore us which centains the degositions, exhibits, order sheets and other

materials. BRoth the counsels also referrad to some authorities,

Naw, we will take up the firet contention of the learned counsel for the

applicant that the preliminary enquiry report was not produced in the enauiry
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inspite of beinc asked by the appli
applicants 1in their gdefence and this amounis te vinlation of 'principies of
natyral Jjustice,

7. Tha applicants’ counsel alen referred to some decisions on this point,  In
particular he relied on 19898 A, I.R. SCW 2807 (State of ULP, Vs, Shatrughan

1al and Anr.}, where the Supreme Court hag observed that the documents relied

1,

he furnished to the delinauent particularlyv when

on in the charge sheet choul

they have askad for them and conies of documents on which the prosecution  is

relying mest be furnished to the delinguent official, /f

el Ay e e oy
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In 1997 (236) ATC 162 (J,N,Shukla vs, Union of India 2 Ors,). a Divigion Banch

1

of this Tribunal ~at  Allahabad has alsc observed that the copv of the

preliminary enquiry report on which the prosecytion is relving on must be
furnished to the delinquent official failing which thers will be violation of

principlas of natural justice,

In another case regorted in 1397 (35) ATC 74 {Radhavchyam Sharma Ve, Union of

India & Ors.), the copv of the sole document on which the Enquiry .Officar
rasted his finding was not furniched to the delinauent offigial.
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upplying documents on which the

= reltving to prove

o+
n

charge sheat ic based or on which the progsacution wa

case, In our view, none of thege deaisions“ﬁaVE'any bearing on the point

under consideratian,

In the presant fwe cacec the crasssution never relied on the enauiry repart
and hence production of the come bhefore tha Enquiry Dfficer aor furnishino of

Similarlwy somz  of the decicions relied on by the learned counsel far the
2 far Y, S~ 2 l -t = A = ] SRR - ' L

applicante say that preliminary enauiry report should not be  taken into

congideration uniess the author of the regart or a membar of the praliminary

enauiry  commities it examined to prove the report and hic evidense is  tested

bv crose-evamination bv the datineuant official alen 3oEe not ariss gince the
prosecution s not  relving on the preliminary enduiry report in these  twn
cases. Hanca, it d¢ not neceuiary to refer obther decisinns on this naint
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. It appears during the enguiry the applicants wanted the production of the
/prelimiparv enquiry report, but the administration claimed privilege and did
not produce it Therefore, this igs not a case where .the prosecution is

relying on the preliminary enauiry report. It s & case where the delinpuent

e t2 erove their defence,

1

officiale wanted tha nreliminary enquiry repart. may

-

Now, let us for a moment accept that the delinguent ¢ffizial had a right  for

R.K,.Sharma),  wharain  the Sypreme Court referved to the sarlier Conctitutien
Rench decisinn  and tad down gseneral propositions && 1o when an engyiry 18
vitiated, One of the points considered by the Supreme Court was  about

of ordinary procedura)  laws or even mancaiory provigsons of  law  anc then

violating of procedura’ ryles and yiglation of mandatory provigions and then

held that due to thase mis-conducts o flaws
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test of prejudice must be applied. If, 3% & resylt of any flaw in the enguiry
process  any  orejudice {5 caused to the delinauznt afficiatl <hich has to be
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'demonstfated‘ then only the enguiry ig vitiated, If no prejudice 1s  pleaded
and  demongstrated before a Court or Tfibuné?, the Supreme Court obgerves, the
enquiry does not oets vitiated sven if there are some flawt in the procedure,

Therefore, in the present case it g not sufficient for the applicante to

meraly say that they wanted the Enauiry Repart to be prody ioed and cince i

D d
£
[y
m

not  produced the enauiry s vitiated, Ths applicants must  establish by

pleading and by
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f the preliminary

enquiry report has prejudiced their defence,  Nowhere, in the lepathy

pieadings we get anvy  idea as T how tha cace of the applicante woulid have
improvad if the  pretiminary epouiry report had peen produced, It : not the

applicants case that they had bean aexonerated  in the preliminary enquiry

Thaev have not stated as to how prejudice is caused to them or how thear
case would have improveg if  the pré?iminary ‘enqd?ry repart had
produced. Then it could be argued that unlegs the appiicants had known

what are the contentgs of the preliminary snauiey  raport

for them to demonstrate that prejudice i¢ cauced, It the applicant: Are
not even aware of the contants of the particular document  than thev

cannot be heard to sav that anv prn1uﬁ ce s caused 1f a particular document

ic now the

b
1
-
b
s
s
o
oy
m
'.)
'.
|")
..1.
P
2
4!
-
Y
+

¢ Committes Report along with their ¥ P, 611/27 and copies of &l
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the documents produced along with the M, P, are given to the applicants

councel on 23,.10.97 as could be meen from the endorsement ‘on the M.P.

Similarly, in Haiirnic case viz, O,A, 10138/92, the respondents have projuced

number of documents alona with Col. Satish Chandra’s preliminary enauiry
report, alonu with M, P 610797 and coniec of the M, P along with  documents

the endorgsement on the M P, Therefcre, long prioe £ the aroumants in this
case, bv wav of an M.P,. the preliminary enguiryv report has been furnished to
the applicants, The applicante could have Tiled a ceéiy tc the MP to show as
what prejudice has besn caused to them on the ground that the preliminary

enquiry  raport  was not sarlier produced furing the pendency of the  encuiry,

producing this enauiry reoqrt Y
Therefore,. it 18 not sufficient to mereld say that a particular document  was
called far  and 16 was nol orodused during the ennuiry, Az chsarysd v the

tooas 1o what creaudice has beern caveed dus 1o non-products

demonstrated at  the time of argumants that anv prejudice iz being vaused {0

them faor non-production of the praliminare enguiry report during the engy

and when that enguiry report g not relied on in the charoes shest and not

relied on by the prosecetion during the enauiry, we find oo

caused to the applicants for ron-producti-on of the same and
enqu:ry is not vitiatad L

et s vy i
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impucned ord
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g, The contenticn that Disciplinarv Aufhnr1tv has referred to some

are not part of the record has no mer1t In support of its

dt, 25.¢

.1:;

194y dismissing thp aop11cantﬂ from service, ths

Dicciplinarv Authority hac annered an annexure recording his reasons for

coming to his conclusien In thig annexure, which is at page 126 .of the
paper book of 04 1010742 (similar copy oF the document is alsn filed in (0,4,
Mo, 1018792, what the Deciplinary Authority has stated ic that Mr Haisrnas

erQuiry and in

Therefore. the

but admi<sicns
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he thice letier which he has admitted before the preliminan

Lhat

Disgiplinary Authorityv hasz not referred to the letters as such,

of Mr Hajirnig in respent of those two letters in hiz

letterg are not proguced guring tha encuiry and they ars nnt

congidersd hy the Dizciplinary. ﬁthnrif . The Dhsciniinary

£ Mr.Hajirnis in respegl
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the praliminary enquiry, Henne

erit in the confantion that the Disciplinary 2uthority has faken

tion some documents which were not produced during

‘& aireany seen how the learned counsel for the applicant tood

stands at the time of arquments, He first contendad thai the

the twn appiizants during the praliminary enguiry were not -
ord duripe Lhe enguirv and were not confraontesd with the

!’
to them in the reasong given in suppart of the 1mru4n¢# arasr,  But, latar,
when the recspondents counsel poainted out that these ctatementec of the
applicants during praliminary enuuiry wers marked as exkibite dyring the

contection there are letters dt, 25, 11,1075 and 7,10, 1075
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case Mr.Memon is examined as State witness and theraefare, 1t cannot be usad
égainst Mr Memon in his own case: similarly Mr Hajirnis’s statement was
brought on record as an exhibit in Mr.Hemon;s case and therefore, it cannot be
used against Mr.Hajiirnis in hig own case, In cur view, this argument is &

\*w,,p

not find any itleaality or irrecularity in taking the statements of the two

m

chnical arcument and in the facts and circumstanges of the case, we do

e

N

appiicants in both the caces,

. Even granting for a moment that some irregularity hag ocourrad or

there ic some violation of procedural law or some mistake in not marking a

document as an exhihit, the quection ig whether the entira engyiry cass stands
U a ;

vitiated., In our view, 1in all such cases.the test is whether anv preiuvdice

hac béen causngd to the apolicants due to tha mistake committed by the Enguiry

Officer or ahout anv viclation of procedural law, If no preiudice is caused

S .

DO to the apnlicants than the enauiry is npot vitiatad, But, if any prelucice ic

caused to the applicants. then of course, the engquiry may aet vitiated, We

S, K, Sharma reported in 189871 &C
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SLJ 440, The Suprema Court has refarred to number of‘irregularities in
conducting the enguirv like non-supplv of documents. violation of procedural
provisions etq, Then the Suprema2 Court has pointed out thal it it dc a3 case
of an ordinarv procedural provigion the test is whether there is substantial
compliiance or not and then whether any praiudice js'caused to the delinqugnt
emplovee, They even go to the eviant of observing that even 1n the cage of

violation of a mandatory provis . even then the test of preiuydice wiil have

Dy

to be applied, The Suprems Court has obgerved that the slement of test is

alwavs the gams viz, test of preiudice or the test of fair hearing, as it mav

be called, Now, in this Vioht. let us examine if there 1s any irregularity

and if any preiudice is caused 1o the apolicanis,
1%, There was some preliminarv enauiry in which hoth the applicants cams

~

g
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to be exam1nod by the Preliminary Enquirv Committee, Thoée two earliar

ctatnmentc durina preliminarv enguiry have been marked as exhibits 1n the two

l
cages bafore ug, i

. What hac hanpenad is that the applicant in the first case Qa 1010/97,

Mr.Memon was examined as S,W, 17 on 7.4.1981, his étatement before the
preliminary enquiry committee WAS marked as fxhipit §-23, When he was
confronted with hig earlier statement Ex,§-23, Mr.Memon admitted the
correctnese of the same except 2 faw portions which are seoérately marked.
That means. except those few portions which he did not admit, he admitted the

rect of the contants of hig earlier statements.
. Simitarlv, on the same date viz. 7,4,108% Mr Haiirpis the applizant in

QA 101R/82 wac examinerd ag a Stafe Witnase in the Disciplinary Enquiry acaingt o

Memon and hezuas also examined ac §,W,.17, hig earlier statement durina

preliminary enquiry LES given the same kxhihit as S-22 in this case, 8o far

there cannot be anv disputa, Now in the 1mruoﬂp4 ordnr while giving reason
the Disciplinary Autharity has referred to the ¢fatemants of both Mr,Mewon and
Hajirnis 1n poth the cases, In other wards, Memon's statement ig used not

onlv in Ha11rn ¢ caee where he wac axamiped as 8 uatnn:q hut ales in higs own

caca, angd the same thing

0
-y
gl

followad in Hajirnis’s case as far as S,

8 N

Mr,Hajirnig’s sarlier statement ig concarn2

It mav be Mr.Memon's earlier statement which was marked as Exhibit p
§-2% in Mr Haiirnis case was not formally marked ac an Exhibit in Mencn's

cage, SimiYarlv, Mr, Haiirnig earlier statement was marked Q-23 in Memon’s

FA

W

e, but it was not farmally marked as Exhinit in Haiirnis case iteelf,

S0

Inspite of this technical flaw not markin@ thz sarlier statements in
hoth the cages, quastion 1L uhothpr any 1rrpaglnr1fv ic comoatted and even if

irreaularity is committéﬁ_whether any prejudice is cauvsed to the applicants.

-

W




fd the deltinaquent had opportunity of cross-examining him (vide 1990 (2) (ATC)

809 and 1996 (32) ATC 731), In our view, the argument is mis-placed and the

D

decicions cited have no application to the facts of the present case. Ther

the test is the statement of a witness in some other case cannpt be produced

L;\‘cross—examination.

Here, the delipquent Mr Memon is examinad a
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Mr.Haiirnis and Mr.Mamon’s earlier statement 1ig referred as an Exhibit and he

ad maior partiong of hig statements
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except. small portions which he denied and therefore he knows what it his cace

and he knows it is hig esrlier statement which he ic agdmitting except emall

" portions and what prejudice can be caused to him if his own statement is taken™

into consideration in h1e—nun CAS

m

From s perusal of the materials on record, we find that hoth th

applicants are sailing towether, The enauiry in respact of cne trancaziian
viz.the department placing orders and purchasing some goods from two private

s

11lysion of both the apnlicante who had pecuniary anterest din

firms with the ¢
those two firms. The charoe is same against both the app

action amd same two orivate firms. thoush for

.'1‘

respect of the cams €r

practical purposes gepsrate enguirieg are hald against the spplicants.

From a parysal of the enguiry file we find that the Prosecuticon
Witnesses are common to both the cases, it is not onlv simplyv common, but it

je identical in both the caszs, From tha record we find thal each witnesz 1g

The enguirieg are haeld on the cama day in both the cacac and some witnessaes
are he 2 y tha ¢ & nme witnessss
are examined and the depnciiions are identical in both tha cases being tvped

copies, Thoush the applicants had engaved two separate defence ascistants, //,
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- agapn i, i e e«



¥~

ey
""WM

- : B O

the cross—examwnatinn is one and the sams fnr both the cases. since tvped copy
of the same denoc1t1onn is kept in both the cases. Al) proseczution exhibits
are identical and common to both the Cases. Therefoée,uhen all the

prosecution w1tn st  and all the prosecution exhibits and when

a1l the dnfenrp exhibite are common to both the cases we do not find that the

Disciplinary Authority has committed any illeoality or irreaularity in taking

into congideration th

earlier statement of each applicant in both tha cagas

m

The Disciplinary Authority has relied on only the admitted portion of the

statement of each applicant and not that portion of the statemant which he has

retractedc.
. Therofore, worst come worst, what will happsn if we taks different

view. We can remang the matter to the b snwrlwnary Authority  gnd direst him

0 give an exhibit pumbar to Mr Memon's statement in hic own cace ang to the
0 ai n e .

statement of Mr.Hajirnis in hic own case ang then pass a fresh arder. IV 1t

was a gisputed document tha matter would have baen different, I1f it iz 2

document which has to be nrnbnﬂ then the matter would he fifferent, Rut., here

Mr.Mamon is examined as a witnasg and he rii

X

d“. his ear r statement except

.-1-
i
!D
i

“emall portions and his statement ic marked in Mr Halirnic’s case ang what
small [ % s A k ; 1At
v

1saal obiection he can have if hic own statemant g read
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own cassz, Same reasoning applies to Mr.Haiirnis's case. Therefore, in the
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a not find that the Mscipliinary

13. We may also note thnt the applicants have almost a common defence in
" their rncnectlve cases,  They have encacad same advocate in both the cases,

here is no hostile interest in between the two applicants. on tha other hand
Bp

they are thd in-ulioy

e ang are condyoiing fh-c 1itigation beth in the firsy
...... o auiries

round and in the second roung iointly,  Ag alreadv gtated, both the en
am

are held on the came dav,with same witnessss and game exhibits and tveed

M
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Cocies of depositione are kapt in both cases. This ¢learly shows that
‘practically and virtually it was one enauirv or common enauiry for all

practical purpoces and therefora, taking inte consideration Mr Mamon’s

-t

ide ration the statement of Mr Haiirpis in bath

m

l')

ns

"[‘

\\\\and imilarlv taken into co

Ei?ctatement in both the cases thouoh it was marked as exhibit in onlv one case

N\\the cases though it was exhibited in onlv qne case, no illeaality or
rregularity has been committed by the Risciplinary Authority, [Even granting
for a moment that there 4s some irregularitv gsince the document s not

Separately marked as an exhibit in one case. it will not vitiate the enguiry

preindice is satisfied. what prejudice can

.'
e

proceedinas ynless the test of
Mr, Mamon eay has been caused to him when hic own statement ig taken into

o W
consideration though it is not marked ac an as an exhibit. somathing applies

mont of Mr Haiirnig,
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ake accept the ppgiticn that the preliminary
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statement of each delinauant should not be considered in his own case gsince it

n the case of Mr Mzmon, The other

[

is not foarmzallv marked a¢ an axhibit,
s

in the praliminary enguiry has boan gconfronted to hin and it s marked as

o+
11)
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exhihit except certain portiens which are ret

thers ig no crocg—evamination of Hajirnigs eyvgept one or twn formal quast-ong,

xglude Memon's earlier statement in Memnn’s cags, in our view, the

un~-¢hallensed evidence of Hajirnis and his earlier statement during
preliminary enguiry iteelf containg number of statemsnts which are suffizient

to prove the mis-conduct of My, Mamon, "/
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The came reasoning holds anod in Halirnis'e cage where Mamon is

examined as & state witnass and his earlier statement during preliminary

enquiry has bﬂnn markad ac an exhibit subiect to certain partiong which are

retracted by him, In our view, the sam2 reasoning holds good and Memon's

unchallenged evidengce in Hajirnig's case along with hig earlier statament ig

ur) e

sufficient to prove mis-—conduct of Hajirnis. even if we exclude statement of

Hajirnigs in preliminary enquirv, , Havino rsuard to the facts and

Having resard to the facts and circumstances of the case,

-

we do not find anv merit in the contention of the applicantic on thic peint,

14, 1t was argued that the Disciplinary Authority has dis-agreed with the

finding of the Ennuiry Officer without issuing A show cause notice 1o the
delinguents ahbout the intention to disagras and giving tentative reagong in
suppart of that tentantive opinien Thouch at one stage there were some
conflict of opinions in some of the decisione ofwthe Apex Court, now

the pogition is well setf1ed bv a recant judument reparted in 1933 && SLJ) 117

fPuniab National Bank and Ore. V/s. Sh, Kund RBehard

=

israd), where the Supreme

Court hac now hald that if the Disciplinarv Authority digagrees with the

f1nd1ncq of the Enguirv Authdrity, then . hc must give tonfaf1ue reasong for
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v to the delinquant officer to aive

Y No doubt in the present case no such chaw cause notige is issyed by

the Disciplinary Authority bv giving tan?nf1un reasons for disagreeing with

the view of the Ennuiry Officer who had erxoneratad both the applicants,
LNE Yigw a7 tne phiedy L aan 5 DO LRz affbilc :

. The auestion is whather the procedure adopted the Disciplinary
Authority stands vitiated in the facts and circumstances of the case
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The Supreme Court hag explained the pbject for oiving such a show

cause notice., The obiect is that the Enguiry Officer has given reasons and

gxoqeyafnd thn delipnnuent official, .The Pigciplinary Autharity ic not hound

'bv the report of the Enqu1|» Of°1cer It has been held bv a 'Constitution

Bench in Karuynakaran's casa (1QQ37AY(S0CY 7270 thgt fUin1ch1nc of Enguiry

Report to the delinauent is 2 must, since that will give an ocpportunity to the

applicant to aive his reprecantation acainst the fimdings of the Enouiry

-

me exonerated the app11.nn‘ then the detinouent

\l\ fo@cer if Enguirv Qfficer

\\3 may think that he would suzcesd bafore the Pisciplinary aythorityv and he need

pot oive any reasons in his representat ion, Rut if the Digsciplinary Authority

hic tentative opinion that he is likely to take g different view then

(=]
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D
[¥x]
=

ihe delinquent may n his representation aive propar explanation to pursuade

tha Discipiinary Authority not to take a different view to follow or accent

the view ﬁgﬁen'by the Enguiry Officer, Thig is the.raason given by the

Supreme Couyrt to make if ohlicatery on the part of the DisciglinaFQ tpthority
to Cﬁnuﬂv hic tentstive opinion to the delingusnt official in case of
disagreament., so that the delinguent can affentualiv represent his case, | If
this ie the ohiect of the rule. the quéstion ig whethar in the peculiar facts

reduding iz causag to the

]

.
Y

and cirgumstances of the present CAse

oy

igeiplinary Authority by not giving tentative opinion 1in

applicants by the

cupoort of disauvrezment to the apslicants,

{5, we have aiven anxipus consideration to the point raiged by the

through the entire records
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preiudice is caused to the applicants and they can be imouyted with full

. knowledoe about the intenticn of the DiscipYinary Aythority to take a

different view and about the reasons which may weigh with the Qisziglin
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ince the enauirv officer had ennnﬂrated both the applticante,
|

no necessity of sendine the enquirv report to the applicants, The

D}sr1p11narv Aufhnr1fv cayld have. :1mc1v F-Yolw nofnd the Enquiry Report anﬁ
¢losed the matter, Sehding the axoneration report of the Enguiry Officer to

the delinquent offigial ari

l'ﬂ

g 0n1v if the P):r1011narv Aufhnr1fv wante to

¥

take a different view,

forwardin

g the enguirv report to

e S L L _,‘-

-t

ha app

This can be gathered from the contents bf the letter

Vicant. The Qigciplinarv Authority

has passed an order gt, 13.1.194% (which ig at page 121 of DA 1010/02 and

similar cooy of the order is in the other cace also) whare the digciplinary

author\tv hac menticned that in view of the order of the Supreme Court the

ity ig fell tno

order of dismissal s being set aside and dnye the

Ly <]

NeCess
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of supplving of copy of Enquirvy Dfficer's 4

disciptinary enguirv from the stage

Aracrar} ars g ven and for cur purnoce

Report and then nuymber of sub-p

. "Dirests the gaid A,H,K Memon to submit his reacresentation
. if anv, on the enquiry officer’é feport (copy enclosed:?

, within I davs of the raceipt of this order, Hic

. repregantation; if submitted within the said time

. Timit, would he concid 4 by the Prezidant befo:e passing

Authority wants

to take a different view, The ghove parasraph .gives an
& re

indication that after the delinouent officer gives hig representation it h117///

be taken into congideration bhafo
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Roth the anplicants have ynderstond the mind of the Mscipliinary

Authority as could be seen from their replies to the letter., Both the

h

applicants have given identical replies and of the same date viz. 26.4,1001,

(A

Copy of these representations of both the applicant

s are pfodunnd along with

the two MPs viz, M. P, 610797 in QA 1018/8) anc M, P, 811/87 +in 0,A, 1010762,

are not proved and therefore, they want the Disciplinary Authority to accept

\ﬁRQRthe Enauiry Raport, Then both the appiicanics make ong mare reguest in the
—-\ -1 4 T

[oad

representation viz, that they mav be permitted to oo on voluntary retiremant

That means, both the acplicants want either exoneration and reinctatemant or

2

in the atternative they should be permitted to retire voluntarily,

LA
Then, what 15 more, The applicants have also sant one mors

representation in continuation of representation dt, 26.4,114%1, Tha furthe

representation of one of the annlicante ig bafore us viz, Halirnic which the

Thige ig the further roorzgantation of the annlicant Haiirnwg gh, 12, R 169% 4

continuaticn of hos egartier representation of, 26,4,1991,  In the coverang

letter he has reguastad the Rieccinlinary Authority to re-gxamine the whole

: show that he has not committed anv drreauiarity,

)
e
mn
(4
o]
D
e §
-
el
" .
)
=
-t
D
-t
—~
O
>
[l
(s
D]
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znt view and theref
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re thav have

the Digciplinary guthority mav teke a diffa

given reasons in support of their representations and tried to pursuade  the
Disciplinary Authoritv to exonerate thom by anceptine the Friouiry Repart or

7. Than wae come to another important circumstance appzaring in both the‘//

¢ases,
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. It is not 8 simple case that on oetting the Enauiry Report and
without ﬁearing the apolicanK;, the Disciplinarv Authority has passed the
order, |

. It may be recalled that in the first instance.no doubt on the tasis of

the thouiry Report and without hearing the applicants, the Misciplinary

Authrity passed the earlier panaltyv order of digmiccal from service on

28.12.1901, We have already ceen how both the applicants filed suits

challenging the order of dicmissal and the suite were trancferred to thi:

V3]

Tribunal and this Tribunal quashed both the orders only on the ground that

Enquiry Report was not sent to the applicants. This order was confirmed Y
the Supreme Court on appsal, lherefore, we find that in the previous cace a

diraction ig givern bv the Tribunal to the Miccipltinary Antharity to furnich

copy of the Enquiry Report to the applicants and after getting their
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Therafore, the
applicants know the mind of the'DiécipTinary Authority and the reasons he had

given to hold that tha charuszs are proved, The applicantc grievance waz that

since thev were not heard in the matter and the Enauiry Report was not oiven

to them, the order g vitiated. Therefore, th
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Disciplinary Authority comine to the conclusion that the charges are provad

L)

are made known to the applicantc since ressoning was furnigshed along with the

copy of tha order. Therefore, when the applicants submitted their frech

representation afler getting the Enquiry Report they know ar they could he

r

old view ardd that ic why we find that the applicants have given detxilad

representation to show that the charges are not proved, Since the annlicants
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. Rafore we an into the merits of the casei we must mention about tha

scope of judicial review., Though we have seen tﬁat number of Judgments of the.

Tribunals previously have gone inte the quastion of merite and given findings

on merits and on that basis orders of the Disciplinary Authority were set
acide, Rut we have recently seen in a numbar of decigsions of the Apex Court Cor

taking a consistent view that the scope of judicial review is very limited,

Now the Tribunals or Courts exercigine judicial review can anly go into the

guestion of the legality of the decicions making process and not about the iF

. It ic pow fairly wall gettled by a cat

ol iy w0 n =

na of dacision of the Apex

|T)

Court that the Tribunal or Court cannot sit in appeal over the factua!l
Dp

aﬂ'.,

f}nﬂ1nuc recordad by the Competent Authority in a domastic 1nqn1r» It sie

isciciinary Authoritv or Ap npellate Authority, Thig Trihuna' cannot
18CI0InAry 1RTZ AU v s frinuna: cannot

FB&&DDFPC1at“ the evidence and taks a different view, even if ancther view is

ncss.ble. & dudicial raview cannot be tresied as an Appellate forum for
~

dealing with disciplinary cagses. In a judicial review, the Tribunal is only
confinad to find wut whethar the enguirv has been done according to law ang "

whethey there iz anv violation of principles of patural

“gany prejudice ig payswed to the ge 11nnn£ﬂf The Tribunal ar Court cannot act

o8 = T 4 L R s

Judicial review, vide

w

as a appelilate court while exercicin
i, 1292 {1) 8§ 8LJ-74 (Union of Indig & Ors, V/s, R, K,.Srivastaval,

§i, 1988 (1) S0 SLJ 7& funion of India & Ors. V/s, A.Naoamalleshwar Ran),

i1, 1048 SO0 L&Y 1280 {State of TN, V/¢, Thiru K.V, Perumal & Grg, )" i
{ & - Now, on the basic of lecal position mentioned above, let us oo to the E
/I’. ;




merite of the case,

Pune, which is an organisation under the Ministry of Defence,

appiicant Meman two charges were framed,

rules and procedung

second charae it proved, A« far as the appli

Roth the applicants were working in the Stores section of ERDL at

In the case of

both charges are not proved, the Disciplinary Authority has held that the

ant. Hajirnis igs concerned there

Up]

_______

he matter of Togal purchaze of storee in viglatinn of the

& and thev showed favour on twe firms in which they had

some pecuniary interast. which reculted in toss of revanue 1o covernment ang

undue favour 1o the firmes,

The detzils of the manipulation donz by the two

Numhar

, It ic interasting to notice that both the applicants are friends and
worked hand-in-zclove according to the administraticr in manipulating records

™
—t
"
(o)
£
1w
'\
»
1
e
~
"+
b
B
-

len interest

v

residing in the sam

in the firm, It 1c alse

£ building in which the office of the firm g saic tr

It hac further come on racord that brother of Hajirnis had

Though the Enguiry Officer held that

-e
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pbeen located, It ic alen gean from the dozuyments that Hajirnfs has written

D

letters on behalf of firms and what is more, som

found in the office drawers of Haiirpis,

witnesses were examined in-Halirnis case, The administra

exhihite in both the cases, Trne defence

m

some documents,

tetter-heade of the firm are

The agministration examined 19 witnecses in Meman’s

examingd some witnesses gnd procuced

Thayah the Enmuiery OfFficer axonerated the apﬁ‘v*a"*

"ﬂ

not binding on the Oisciplinary Authoritv, The Dicciplinary

consider the materiala on record and take its own view,

Authoritv can

impuagned orders which are 1dentica1; the Disciplinary -Authority has considered

the materiale on regord and has come 1o a different cong

an, - tha reaa ne given in supporit of the order of

o

gervice, the Dissiniinarv Authority hag referred to the charces

both the applicants. it has referrad to the report of the Enauiry

admissions made by the two delinquents in their earlier
g ‘

re the praliminary anguiry committes, which has not

'h

conglyusion of




Authority mentions the admisgsions of Haiirnig

fE

the letter 4t,

follows

25,11, 75 from M/g Meta Chem

written by Khri Hajiirnis

in of Shri AHE Mamon was a partner in th

it and had writien the

letter on hahalf of Shri Memon's cousing:

13

nephew and was oper

Shri Memon has
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o
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M7s, Almzr Chamigal
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(1v} Shri Meman admitted havina rafﬁmmnnﬁnﬁ M/c . Mota Chamical

Oriental for procurement of Mica Powder. Further,
§/8hri Memon and Haiirnig had made a number of correstions

in their statements hefore cigring after aning throueh each

and evary question and snswer and somz of the corractiong

S too, While the Presenting Officer has

failed Lo utilise the opporturn: tv of cross-examining
Shri Memon and Shei Hajirnis for the purpgoses of
carreharaion of the replies oiven by them to varicus ,

auestions put to them in tha preiiwminary investigations
there ¢ 20411 guffiicient matzriz? which confirme that the

supplier firms had begh f? ated bv tham in the name of their

s
.
to the crecarnscation where thevy wore working

enquiry, which have not heen digsowned in their daposition

o Grat Inguiry, suffigiently dncriminate Shri aHE Memon

o from the above, it g proved that Shri Haiirnis
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and Memon ware vitally interasted in the supplier firms with &n
hectow favo urﬂ on them as these were owned wholly by their close
A dapartmentz} disciplinary proceedings ic not a

uhicial nature and the standard of proof

case of Zud
ad in departmental progsedings is that of pre-pondarance

favoures on the saig firms
i, From tha ahove dizcuscion, we find that the Dieciplinary Autharity has
et

them

. Thic 95 not & cz32 of no evidence, Thic is not a case of the
Disciplinary Authoritv yanoring anv evidence, thare is voluminoyus evidencs on
roccrd both in the farm of depocitions of witnecces and number of documents

coupiad with the admissions made by both the applicants during the preliminary
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enquiry. Even if we exclude the retracted portions of their earlier

statements, the admitted portions of the statements of the twn applicants

taken along with other evidence on record is sufficient to hold that the

charoes gre prove d agajhst*tha apnlicants,

Ac a?rnadv stated, we cannpt &1t 1n apoezl over the find?ngs'of the

-t
oy
D

Discipiinarvy Authority, Tn catisfv our concciance we haye cone thraueh

entire bulkv record containing the depositions of witnesses and nuymber of

exhibits including the twe exrlier statementes of the twn apnlicsnts durine

preliminary enguirv, We are satisfied that there i1t material on record to

upport. the findings of tha Dicoiplinary duthority an both the cacez,  we K

_m;m

have alreadv pointed cut that the Enguirv has heen done 3t per rulez, The

applicants had gufficiant oopartunitv to
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They have cross-examinad all the witnessec in dotai) through théir defenca

[
1]
Iﬁ
'f

'A_fgf thev have prodiuced dafence witnecczs and produced dacumente on
their behalf. Thev have given detailed written arguments

“detailed written brief ruanine into numher of pagas, When the
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view, even if anv other view ig possible, - 2

After goning throaugh the materials on reccrd, we are saticfied that the

5 d H o e HAS -ER mea Tt ! ! -t

findings of the Disciplinary Authot1tv is p. s8d on proper apr: ciation of

tha evidance adduced in both the enquiries. We do not fing anv 1ileaality ar

irreaularity in both the cases, Hence, even on merits we do not fingd that the

aop11rarfc hzve any casse, ' 7 g //
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. Nn other pointe are yraed bafore us, In view of the above digcyssion
both the applications have to fail,
3z, In the result, both the applications 0,A, 1010792 and 0.A, 1012/90 are

hareby dismizsed, In the ¢ircumstances of the case, there will be

as to costg,

(0.8, awE art” | (R.h, vATOVANATHA)
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