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N THE CENTRAL ADMINISTRATIVE TRIBUINAL,

MUMBAT BENCH, MUMBAT,

1. ORIGINAL APPLICATION NO,1010/92.
2. ORIGINAL APPLICATION NO,1012/02,

h ri
Honbla Shri

AL H, K, Memon,

127, M.G,Road,

Pune - 411801,

{Ry Advocats Shri 8.R.Atre)
Ve,

Secretary, Govarnment of
India, Ministrv of Defence,
South Rlock,

NEW DELHI.

Regearch & Do
NEW DELHI - 1

2. Original Application No,1018/92,
V.8 Haidirnis,

154, Rastha Peth,
Puna, 411 011,

" (By Advocate Shri S,R.Atre)

Ve,

1, The Union of India throuch
the Secgretary, Govarnmant of

South Rlock, New Dalhi,
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2. The Director General,

Rezearch andg Dpva1nnmant;

Government of India,

Ministry of Defen

Directorate Gan. |

Bavalonmant

DHQ Paost,

NEW DELHI,
4. Tha Director,

Fxplogives Resaarch & Development,

Laboratory, Pashan,

PUNE ~ 411 021, .- Respondanis,
(By Advocate Shri R.K.Shetty).

ORDER

pppoging the A

thess two $As hv this common order,  We have heard MroS.R, Atre . laarned
senior  counsel on hehalf of the fwo applicants and Mr.R.K.Shatty, tho learned

2, The anoplicant in 04 1010702 ¥r A H. K. Mamon was working ags  Sentor
Scientific Assistant and Mr.y g:H331rn%g appnlicant in 04 1013/02 was working
ag Junior Scientific Officer in tha office of the Diractor Explesives Research
and Development taboratorv at Pune al tha relevant time. Simultaneous charge
sheets wera igsued against both the applicants aileging mis—conduct in reseect

ommon, in that both of  them
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and some others have colluded Together in commitiing irregularities in  local

with an intent show favour to
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the oprivate firms in which thay had some personal interest. Though separate
charge cheets were issued to hboth the applicanis, they are i1ssusg on tha same
day  viz, 29.7.1080 and tha main substance of the impugations 15 common Lo
both the applicants,
Both tha applicants filed thair writien atatements denyving tLha
allegations of mis-conduct.
-r\ An Enquiry Officer was appointed, number of witnasses wera examined on
hehali of the Prosecution and some witnesses on hehalf of the applicants.
Both sidas bpresented their writien briefs. Than after regular enquiry the
Enguiry Officer submitted two separate reports holding that the charges are
not proved against Lha appiicanis.
Tha Discipiinary Authority while dig-agresing with tha report nf  the
Enguiry oOfficar; hald on the basis of the evidence on record that the chargas
are orovad on hoth the appiicants and passed senarate ordersz di. 78,12, 19814
imposing a penalty of dismissal from service against both the applicants.

Authority by filing suiis in tha Civil Court at Puna. After the coming into
force of the Administrative Tribynals Act, 1085 both tha suils were
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Tha DHaciplinary Authority 1.e tha President of India after
considering the Enguiry Raport and the representation of the applicant’s and
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Being aggrievad by the ordar of the Disciplinary Autherity both the
applicants have filed these two anpi.cat ons challenging the order of the

3, Tha applicants have taken identical garounds in both the OAs for
challenging the order of the Disciplinary Authority. Tt was stated that the
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conducting the disciptinary enquiry. It iz & faise and fabricated case
against the applicants; that there was no  avidence 1o prove the mig—conduct
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has not been conducted fairly and this amounts to vielation
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hut those lettars were not produced .during the enquiry. Then it was
argued that the Disciplinary Authority has relied uoon the previous
statements of the applicants during. preliminary g%quwry and this could not
have haen done unlass tha gstatements were confronted o the applicants in
the present enguiry. He argued hat thars is nothing to show that the

ywaliminary  enquiry were

|25 B R Lot L FE- L5 b J

orought on record as exhibits of the present enguiry.  Then 3t was
submitted that the Disciplinary Authorify has not given anv show cause noiica
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anquiry whers both the applicants were charved for a common mis-conduct



e

sl
3
[
16
o }
2
P ]
in
-+
a3
——t
ek
Pl
-y
D
.
[}
L2
3
[
o
-t
in
Ill
:).
[l
raad
e
-t
for3
D
%
-ty
St
]
i)
il
¥zl
D
i
i
153
"5
v
:
[)
=3
ot
3
3
-t
-
=t
g
i

yring the oprelimipary anauiry.
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argued that there dis np merit in both the applications.

witness in Memon’s case and the statements were confronted to them in those
cases and thay cannot be used in their own cases.
&.  The learned counsel for the pondente has nroducad the enquiry regords
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retiminary enauiry report on which the prosecution is raiving on must be

|2

furnishad to the delinaquent official Tailing which there will be violalion of

In another case recorted in 1697 {35) ATC 78 {Radhayshvam Sharma Ve. Union of

h

India & Ors.), the copy of the sole documani on which the Enquiry Officer
. rested his finding was not furnished to the delinquent official

|
In all tha above cases it was a case of not supplying documents on which the

charge cheat ig bhased or on which the prosecution was relyving to prove  its
case. In our view, none of these dacisions have any hearing on the point

enguirv commities i examined to prove the rencrt and his evidence iz tested
by cross-examination by the dalinguant official alse doss not arise gsince the
progacution 13 not  relying on the preliminary anauiry report in thess two

]

cases. Henca, it s not neceszary to refer other decisions o




not  produce  it.  Therefors, this is not a case where tha prosecution is
relvinag on the preliminary enquiry report. It is & case whatra tha delinnuant

the production of the preliminary enquiry report to prove their defence and

sinne the point i now coverad by one of the racent decigions of the Apax
Court reported in 198601} ST SLJ 440 [State Bank of Pstiala & Ors. Vs,

enquiry 18 going fo be vitiated, The Suprame Court alge considered viclistion
of ordinarvy procedural laws or aven mandatory provigions of Iaw and then
considared whethar it yitiastes the enfira enauiry procaecings,  Tha  Suprema
GCourt nhas obgerved 1n a1l such cases viz non-production of documents,
violating of procedural rulag and vieiation of mandatory provisions and then

________



demonatratad then ontv the anauiry n Feals r d
and demonstrated before a Court or Tribunal, the Suprame Court observes, the
enauiry does not gets vitizted even if thare are some flaws in the procedura

Therafora, 1in the prasent case it is not sufficient for the applicants to

meraly say that they wanted the Enauiry Report to be produced and since 3t was
not  produced the enguiry is vitiated. The applicants must establish by
cn that' non-production of the preliminary
their defence. HNowhere, in the Tengthy
to how the case of the applicanis wouid have

etiminary enguiry

improvad if the report had been produced. It iz not the
applicants case that thay had been axonerated in the oreliminary enauiry,
They have not stated as to how prejudice s caused to them or how their
case would have improved if  the preliminarvy enguiry  report had been
produced. Than it could be argued ﬁhat unless the applicants had known
what are the contents of ths oreliminary enquiry raport, how it is possible
for them to demonstrate that prejudice s caused. If the applicants are
not: even awarse of the contents of the particular deocument then they
cannot ba heard to sav that anv prejudice is caused if a particular document
is not produced.

There is one more important point o be noticed and that 3s now the
respondents have oroduced the preliminary enauiry raport of Col.Rfatish
Chandra’s Commiffea and is placed on record in Memon's casa viz. 0A 10106702,
the respondents have produced number of documents along with Col.Satish
Changdra’s Commitiee Report asleng with their M.P. B11/97 and copias of all ,

1.
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Similarly, in Haiirnis case viz., 0.A0 10187492, the respondents have procuced

number of documents along with Col, Satish Chandra’s preliminary  epguiry

~al

nave been sarved on applicants counsal on 23.10.19497 which could be seen from

bou

the andorsemant an the M.P, Therefore. long pricr to the arguments in this
gcase, by way of an M.P,., the preliminary enguiry report has been furnished to

Therefore, it is not sufficiant fo merelv say that a parficular document  was
called for and 1t was not produced during the enquiry,  As obsarved by the

pligants must bplead and
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9, The contention that Disciplinary Authority has referrsd to some

coming 0 nig conciugion In thig gnnexura, which ig al pags 178 of the
paper bock of QA 1010/92 (similar copy of the document is alsp filed in (0.4,

Therefore, the Disciplinary Authoriiy has not referred fc the letters as such
put admissions of Mr.Haiirnis in respect of those Lwo leffers in his
statement during the preliminary enguiry. Hance, it is not a case where the
D?s;1plinary Authority is refarring to any letters which are not part of the
recorg.  Those letters are npt produced during the enguiry and thay are not
indapandantly considared by the Disciplinary Authority. Tha Disciolinary
Authority is only referring to the admisgions of Mr_ Haiirnis in respect of

thage two Tatters in hiz statameni during the praliminary enguiry.  Henoce,

Tearnad counsel for the applicanis in their raply submitted that the previous
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against Mr.Memop in hig own case: cimilarly #Mr.Haiirnis’s statement was
hrought on record as an exhibit in Mr.Memon’s case and therefore, it cannot be
used against Mr.Hajirnis in his own case, In our view, this argument 18 2
hvper-tachnical argument and in the facts and circumstances of the casa, we do

to the applicants then the enquiry is nof vitiated. Buti, if any prejudice is

T
W
[
i

caused to the applicants. then of course

aro fortified. in our viow, by a ragent Judgment of the Apex Court in the
cace of &tate Rank of Patiala and Ors. Vs, &.&.Sharma reported in i9u8{1) SC
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t. even in {he case of

v prejudice will have
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statamente during praliminary pnnnwrv have

Mr. Memon was axamined

praiiminary enquiry wWas given the came Exhih ac §-22 in this case. So far
there cannot be any dispute. Now in the impugned order while giving reasons
the Disciplinary Authority has referred Lo the statements of hoth Mr #emon and
Haiirnis in both the casas. In other words, HMamon's statement is used not
anly in H ¢ cage whara he wag examined as a witness, but aiso in hig own
case, and the same thing is followad in Hajirnis’s case as far as
Mr_Haiirnis’s sarltier statament ig concarnad,

It may be Mr.Memon's earlier statement which was marked as Exhibit

§+23 in Mr.Haiirnig cass wag not formally marked as an Exhibit in Memen’s

case. Similarly, Mr.Hajirpis earlier staten oment was marked S-23 in Memon’s

|

i
case, bub it was not farmally marked as Exhibit in Halirnis case itealf,
Inspite of this technical flaw not marking the aarlier statements in
hoth the cases, guestion is whather any irregularity is committed and sven if
irragularity is committed whather Aﬁy nrejudice is caussd to the anpiicants.
12 The learned counsel for the apnlicants’ has refarred to some
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and the delinauent had opportunity of cross-examining him {vids 1990 (2) (ATC)

805 and 1998 (32) ATC 731). In our view, the argument is mis-placed and the

in arw other caze without examjmna that witn and subjecting him o
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all the dafence exhibits are common to both the cases we do not Tind that tha

Disciplinary Authority has committed any illsgality or irreguiarity in taking
into concideraticn the earlier gstatement of each applicant in both the cages.

¥

The Dicciplinary Authority has relied on only the admitfed portion of the

ctatemant of sach applicant and not that poriion of the siatement which he hasg

ratracted,

Therat worst comes worst, what wilil happen if we ftake different
view. We can remand the matter to the Disgiplinary Authority and direct him
to give an exhibit number to Mr.oMemon's statemant in his own case and to tha

iocumant. which has to be proved then the matter would ba different. But, here
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legal objection he can have if his own statement iz read as

Same reasoning aonlies to Mr.Hajirnis®s case. Therefors, in the
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facte and circumstances of the case, we do not find thal the ciniinar
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copies of depnsitiops are kept in both cases. This glearly shows that
practically and virtually it was opa enauiry or common enguiry for atl

oractical purposes and therefore, taking inio consideration Mr, HMemon’

¢ statoment of Mr Halirnis,
. tet ue for arguments sake accept the position that ths preliminary
statament of each delinouant should not be considered in his own case since it

in the prediminary enquiry has boen confrontad to him and it
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Bench in Karunakaran’s casa (190374Y(80CY 727) that furmishing of Ennuiry
Report to the delinguent is a must, since that will giva an opportunity to the

Officer 1f Enguiry OFfficer has aexonarated the applicant then the dalinauant
may think that ha would succead before the Discipiinary Authority and he naad

to convey his tentative opinion to the dalinquent pfficial in case of

apF?wcgn{s by the Biscin plinary Authority by not giving tantative apIn1on in
support of disagraement to tha appiicanis.

™ - bl
5. We have given anxioug consideration to the point  raised by the

Tearned gounsel for the applicante and we hava gone throucgh the entire records
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16, Since the snauiry officer had exonerated both the applicanis there ig
: :

[

The Disciplinary Authority

~dt

¥
=
-]
]
el
D
-
_—
T
-
.
b
ol
o]
—
E
P 4
s
.
=
e
153
2]
-t
0
[Le]
and
—
e
L]
s
o
-—h
]
—
<
e
[h3]
o

similar copy of the order is in i the other case also) where the disciplinary

on the enauiry offiger’s report {copy enclpsad)
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thie rapragantation that tha enaull
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are not provad and therefors, thay want the Discipiinary Authoritv to accept

the Enauyiry Raport, Then both the appiicants make one more raguest in the
rapresentation viz, that they may be parmittad to go on voluntary retirement,

That means, hoth the applicanis want eithar exaoneration and reinstatamant or
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in tha altternative thav sho

. Then, what is more, The applicants have algo sant one mora
reprasentation in coptinuation of representation dt. 26.4.11981, The further

reprecentation of one of the applicante is bafore ug viz, Hajirnis which the

» 8% of the paper book,
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ust.ice. Than he hags given a brief resume

anv irregularity,

-4

>3

show that ha hags not commitis

Therefore, the applicants knew or thev can be imputed with the knowladae that

atternativaly their raouast for voluntarv retirement mav ba accepted

7. Than we come te another dmportant circumstance appasring in hoth the
(v

cases,
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Court on appeal. Therefora, we find that in the previnus gase a







Now the Tribunals or Courts exarcising judicizl revisw can oniy ego intc the

auestion of the legality of the decisions making process and not aboul the
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dealing with discinlinary cases. In a judicial review, the Tribunal is only
confinad to find out whethar the enauiry has bean done sccording to law and

sany orajudice is caucad to the delinagusnt The Tribunal or Court cannot act
as a appaliate court while exarcising judicial review, vige :
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irreaylarities in the matter of lecal purchase of stores in viclation of the
angd orocedures and they showed favour on two firms in which they had

some pecuniary interest) which resylted in Toss of revepus to govermment and

pecuniary interoct which rasylt 3 3
undue favour to the firme. The details of ths manipuiation done by the fTwo
applicants and othars ars menticnad in the statamert of imputations. Humber
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ration in manipuiating racords
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also intersst in the firm. It ig also sesn that the applicaniMomon is ars
residing in the same building in which the office of the firm ig said In have ’
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ietters on bohalf of firms and what is more, some letter-heads of the firm are

) Though the Enauiry Officer exenerated the applicanis, his repori is

congider the materials on record ang take its own view, HNow in the fwo

the materials on record and has come to a different conclusion
ap. for the reasons given in support of the order of dismigsal from

s given a finding that the congliusion of the
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pefore the praliminary ancuiry commitien, which has not been taken inic
considaration by the Enquirv Officer. In particular, the Disciplinary
L. 27



(1} the Jeftor dt. 28,11.75 from M/s Metfa Chemical Oriental regardin
supply of hose~-pipe samplas had been written by Shri Hajirnis
himsalif:

{11} the cousin of Shri AHK Memon was 8 partpar in tha firm and
Shri Hajirnis was aware of 1t and had written the aforasaid
tatier on hehalf of Shri Memon's cousing

(i1iY a letter dated 7.12.75 from another firm viz, M/e, Besto
Enginanring Woris was alsg in the hand-writing of Shri Haijirnig
who had written the same abt the behest of his own brother who
had interast in the said firm; and

{iv} Shri Hajirnis had been keeping letter hasds of the suppliers
firme in hig office drawars,”

Similarly, the Disciplinary Authority mentions to the admissions made
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nplier firms had been fipated by them in the name of their
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to the organisation where they ware working. The facts

by thair deposition in the preliminary

nadiry, which have not been disowned in their deposition

in Oral Inguiry, sufficiently incriminate Shri AHK Memon”
Then tha Discinlinary Authority hzs commented on some of the wrong conciusie
or wrong inferences of the Enquiry Officer, Then, the Disciplinary Authorit
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and Memon ware vitallv interested in the supplier

(]

hestow favours on them as these were owned wholly
retatives. A departmenial discipliinary progeeding
criminal  case of judicial nature and the standard
required in deparimental procsedings 18 ihat of pr
of probability and not proof bayond reasonable dou

in view of ths above. while it is agraed thal adag
evidence has not bean produced in support of the ¢
Shri Hadirnis relating te irregularitias committad
matter of purchasas, it stands sufficientlv proved

Haiirnis and Memon wers vitally interasted in the
wholly owned by their close relatives with an inte

them.

. his is pot a czse of no evidence. Thic s not 2 ¢
Disciniinarv Authority ignoring any evidenca, there

racord poth in the form of depositions of witnesses ang nu

iz voluminous

firmg with an

by thair
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Diggipiinary Authority To satisfy our conccionce wa have gone throuch the
entire bulky racord containing the depositions of witnesses and number of

nrelipinary enguicy We are saticfied that there is material on record fo
sunport.  the findings of the Digciplinary Autherity in hoth the gases. We
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their behalf. Thev have given detailed written arguments. they have given
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ages.  When the enquiry has

heen done as per ruies and principles of natural Jjustice have heen comnlied
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herebv dismissed. In the circumstances of the case, thera wiil be no brders

4

”



