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Applicant by Shri D.V.Gangal.
Respondents by Shri 5.C.Dhawan.
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{Per Shri M.S.Deshpande,Vice-Chairman{ Dt. 16.8.1995.
.
By this application, the applicant.
challengeg the finding holding him guilty of the
| an
charges[ﬁthe order of removal passed against him

on 20.9}1990;quuéQ;Z.iggz.;

2. : The applicant joined the service with the
Central Railway as Khalasi at Solapur on 30.12.1980.
The alleged in#ident took place in the evening of
15th Febryary,;1987 when the complainant and two

of his friends were having a drinking party,and while
the applicant was gging“@éﬁééﬁé;his house the

applicant was asked to get him a bottle of liquor

?EPEJLche applicant refused. -&&xnndﬂwﬁfﬁgj;applicant

thought that the incident was closed and did not take
any steps. The complainant, however, lodged a false
complaint against him on the éésis of which a charge
sheet was issued to him on 22.4.1987, égé;charges
being that the applicant had exhibited lack of
integrity and devotion to duty by use of unparlia-
mentary words and abgﬁed in vulgar language in

a repressive manner as reported by Santram, BRI in
his report dt. 15.2.1987. The applicant’'s grievance

is that there was no inquiry, no witnesses were
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examined and that he had expressed/his regrets, i;hefgwn
‘feing:no un-conditional apology because he had given’his/
version of the incident. His version was not accepted
énd holding that the applicant waS‘QQilty of the charges
framed against him, the Disciplinary Authority imposed
the punishment of removal from service. The appeal
‘to the Appellate Author ity failed and the applicant
approached this Tribunal by filing O.A. No.460/91. By
the order dt, 13.2.1991, the respondents were directed
to dispose of the applicant's appeal wifhin two months.
That appeal waé not decided within two months as dire-
cted and the applicant took out a contempt motion
against the respondents and ultimately the Appellate
Authority passed an order on 20.2.1992 upholding the
finding of guilty, as well as, the order of removal.
By the present application the applicant challenges
the orders so passed.
3. Earlier when the matter came up before us
on 23.6.1993 the applicant's counsel was not present
and Shri J.G.Sawant, counsel for the Respondents
was heard. We took the view that there was an admi-
ssion bByithe applicant himself __of his guilt and
we 0% therefore dismissed the O.A. summarily. Against
that a review application was made and when the
matter came up before us again we held on 12.6.1995
that theré was'subsfance in the plea raised on behalf
of the applicant that there was no un—~equivocal
admission on the basis of which the termination was
ordered and therefore the matter was placed for final
hearing to day.
4. Shrif%éaﬁgggwan, counsel for the Respondents
requested us for/time to file reply because it was
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not filed within four weeks as directed by us. It
must be note& that even when the matter had been

adjourned earlier for filing reply,  none was

filed on behalf of the Respondents. Even to day no
reason has been giVen for not filing the reply within
the time direéted except stating that the papers were:
with Shri J.G.3awant who used to appear for the |
respondents previously. It is difficult to see how
this argument can now be availed of when Shri J.G.
Sawant had intimated to the Court that he would not
appear on account of his illgiss in any of the ma@ters;
inhggichrhe héd;éééé%éi;gf;aZ;he Respondents earlier
andlasked the department for changing the counsel and
entrwsting the brief to some other advocate., 3hri S.C.
Dhéwan appeared for the respondents on 12.6.1995
and was aware.of the position that the reply had to be
filed within four weeks. The matter was instituted'-
in 1992 and we find that the respondents have not
shown any seriousness in this matter. They have not
filed any repiy inspite of segﬁgal opportunities
granted to them and even thowhjearlier order had
been set aside in Review Petition No.29/94.
5. ve quuired from the learned counsel for the
Respondents if the original record of the inquiry
was available with him and he told us that none of
the officials from the departmentlgﬁgg;turned up and
he did not have any records with him. Considering
all these aSpects we declined to grant an adJournmJnt
to the respondents for filing the reply.
6. Shri D.V.Gangal, counsel for the applicant’
through
took us’ L the copies of the documents which were
filed on record. The charge is at Annexure 'D'.
Neither) the charge nor the statement of imputations
mention ) the un-parliamentary words or the vulgar

e e =

language attrlbuted‘ﬁnghe applicant. The applicant
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gave a reply on 12.5.1987 in which he stated that the

allegations made against him were only due to some

misunderstanding. /9n’15.12.1987 which was 3 Sunday,

he, had been to the Bridge Inspector to know what was

to be his duty on Monday so that he could prepare for
the duty and that he had never mis-behaved with his
co-workers and superiors and there was nd cause for
complaint. In the penultimate paragraph he stated that
there was some misaggerstanding whigzlgight have been
there for which he [ very sorry and/apologise tojhi}
superiors.. ¥RxxR&KxEakexEaxhaaxkx This statement
cannot be construed as an unequivocal admission by

the applicant ¢ the use of unparliamentary or vulgar
language, The dééartment initially appointed

Shri J.Patwardhan as Enquiry Off icer and later Shri
Bhatnagar. On 23.10,1985 the applicant filed a statement
to the effect that the allegations made against him
were unfair and that he had not quarelled with the

Of f icer and that the allegations were not correct.

The report made by the Enquiry Officer (Annexure -I)
shows that in answer to questions No.7 and 11 the

applicant had accepted his fault and that he accepted

this
[ also vide written statement dt. 20.4.1987. It was

report
also mentioned inthe/that from the written statement of

the complainant Santram and from the statement of
witnesses R.R.Tiwari and R.U;Singh it was found

and proved that the applicant had mis-behaved with
Santram and also used unparliamentary words and
abused him. On 14,8.1990, the applicant wrote to the

Train Examiner, Manmad,whereinhe made the following

L]
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statement:

"According to the above allegation against me,

I do agree that there was an argument between
us for some work, I have not disobeyed any

orders and moreover, no bad language was used

by me. Only for the sake of minor arguments,
this has taken place. I am a regular worker
without any disobedience to my superiors.
Because of this argument, I most humble
request for your pardon and mercy I promise
in future that this occurrence will not be
repeated.”
Even the above statement cannot be construed as an
admission for the use of unparliamentary or vulgar
language. In the letter dt. 5.10,1990 (Ex. 'K')
sent after the order of removal was paésed the applicant
stated that the removal was brought about on the basis:
of the charges framed against him which were admitted
by him and that it was his first mistake but this also
cannot be construed as an admission of the use of
unparliamentary or vulgar language.
7. The proper course for the Enquiry Off icer in
the face of the earlier statement which was made before
him, was to exémine-the witnesses whose names had been
mentioned at Annexure - III to the charge memo. The
applicant has stated in his application that none
of those witnesses were examined at the inquiry and
the questions were based only upon the statements
recorded at the preliminary inquiry, without affording
the applicant an opportunity.to cross—examine the
persons whose statements were recorded. The proper
course for the Respondents would have been to file a
proper written statement denying the allegations made
in the applica£ion to bring out the falsity of the
averments made by the applicant and to produce the
relevant records from which it could have been made
clear that the two.witnesses named in the charge sheet

had been cross—examined. This has not been done.

- .6.
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8. Shri S.C.Dhawan, counsel for the respondents

-6 -

wanted to urge before us that the factual pogition

was different, but since no written statement had been
filed nor were original records produced before us
inspite of opportunities available to the respondents,
we declined to hear Shri S.C.Dhawan in the matter any
further on facts not pleaded because we had to proéeed
on the basis of the averments in the petition which
remained uncontroverted.

9. The position which emerges now is that the
actual'words which were used by the applicant were not
mentioned in the charge sheet. No witnesses weré
examined at the time of the inquiry and no opportunity
was given to tﬁe applicant to cross~examine those
witnesses. What was merely an expression of regrets
without admitting the facts was sought to pe used as
the prime material against the applicant. In these
circumstances, it is impossible for us to support

the finding of guilt. We find that since the
requirement under Rule 9 of the Railway Servi;e Rules
have not been observed the punishment imposed on the
applicant shall have to be quashed. We must mention
that during the course of the arguments Shri D.V.Gangal
the learned counsel for the applicant stated before

us that he would request us not to direct a fresh
inquiry against the applicant because in the event of
our quashing the charge the applicant would be willing
to forego fifty per cent of the wages which would
become payable to him on account of his reinstatement
énd that the applicant does not wanteéfto be subjected

to the travails of a fresh inquiry on a flimsy charge

‘and would like to forego half of the wages ihan to

meet the challenge nearly five years after the incident.
In view of the offer made by the applicant we pass

the following order.

MLU ! oo-‘7'



10, The orders passed by the Disciplinary
Authority on 20.9.1990 and the Appellate Order

dt. 22.2.1992 holding the applicant guilty and imposing
the punishment of removal are set aside and the respon-
dents are directed to reinstate the applicant to his
original post within one month from the date of .
communication of this order. The applicant would be »
entitled to 50% of monetary benefits which would become
payable to him had the impugned orders . in the inquiry{ .
were not passed. He will also be entitled to continuity
of service and all other consequential benefits on the
feoting that the charges had not been proved. The
monetary benefits as «&w directed above shall be paid

to the applicant within three monthé from the date o

communication of this order. |,

’ ' N

(P.P.,SRIVASTAVA) {M.S,DESHPANDE )
- MEMBER(A) VICE-CHA IRMAN



R.P. NO, 29/94 AND |
R.P, NO,: 111/95 IN O.A. NO.: 977/92.

Dated this Z%'KF' the '7;¢4ﬁ day of 4%1%v€ﬁ//’1996.

CENTRAL ADMINISTRATIVE TRIBUNAL

MJIMBAI BENCH

CORAM : HON'BLE SHRI B. S. HEGDE, MEMBER (J).
HON'BLE SHRI P. P. SRIVASTAVA, MEMBER (A).

N.H. Babar can Applicant
{By Advocate Shri D.V. Gangal).

VERSUS
Union Of India & Another v Respondents

(By Advocate Shri V.S. Masurkar) (Review Petitioner).

: CRDER :

Heard Shri D. V. Gangal for the applicant and

Shri V. S. Masurkar for the respondents {Review Petitioner).

2. The respondents have filed a review petition
seeking review of the judgement dated 16.08.1995 and to
restore the original application to the file for fresh
hearing. It may be recélled, initially the O0.A. was
dismissed summarily vide_Tribﬁnal's order dated 23.C6.1993
stating that the order of removal‘came to be passed upon
the admission of the applicant himself and we, therefore,
see no merit in the application. Against this order, the
applicant filed a Review Petition No., 29/94 which was
disposed by the Tribunal:vide its order dated 12.C6.1995



: 2 :

stating that"on‘the;basis of the submission made by

the Counsel for the respondents, the final order was
passed in this casei There is some substance in the
plea raised on behaif of the applicant in R.P, No. 29/94
that there was no un-equivocal admission on the basis

of which the termination have been ordered. The Learned
Counsel for the applicant was not heard at that time.

We think that there was an error apparent on the face

of the record. We,:therefore set aside the impugned
order and direct that the 0O.A, be placed for final
hearing. Reply within four weeks. List the case for
final hearing on 16408.1995." The Tribunal vide

order dated 16.08.1995 stated that"the applicant in the
0.A. has challenged:the finding holding him guilt of the
charges and the order of removal passed against him

on 20.09,1990 and 20,02.1992. The learned counsel for
the respondents, Shri S.C. Dhawan, wanted to urge that
the factual positioﬁ was different, but since no written
statement had been filed nor were original records
produced before the Tribunal inspite of opportunities
available to the rgspondents, the Tribunal declined to
hear Shri Dhavan in the matter any further on facts not
pleaded because we héd to proceed on the basis of the
averments in the petition which remained uncontraverted.
which were used by the applicant were not mentioned Iin the
charge-sheet. No witnesses were examined at the time of
the enquiry and no opportunity was given to the applicant

to cross-examine those witnesses, etc.... In th%se

ﬁkﬁ»—** j ve a3



=

circumstances, it is impossible for us to support the

: 3

finding of guilt."™ Accordingly, the order passed by’
the Disciplinary Authority on 20.09.1990 and the
Appellate Authority dated 22.02.1992 holding the
applicant guilty and imposing the punishment of removal
are set aside and the the respondents were directed to
reinstate the applicant to his original post within one

month from the date of communication of the order.

3. The present Review Petitioner urged that
since they could not file the written statement in time,
the 0.A. was disposéd of without hearing their contention,
therefore they are éompélled to file the present

Review Petition restoring the O.A., for further hearing.
It is also stated tﬁat the applicant was working at the
relevant time at Mahmad and their H.0.D., is D.R.M.,
Solapur Division, which has not been made a party-
respondents in the present case purportedly by the
applicant. On the contrary, the applicant has made
D.R.M., Bombay V.T. as party-respondents, who has no
locus~standi in the present case and that is why the
written statement could not be filed in the present case
and the matter was decided without the written statement
of the respondents and withoﬁt D.A.R. proceedings. The
disciplinary authority of the applicant was Executive
Engineer B and F, Manmad, who had passed the impugned
order under challenge in the preéent case. The applicant
with ulterior motive did not make the disciplinary

authority as party-respondents. In the facts and

ﬂ%t//. | .
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circumstances of the case, the applicant ought to have

made the General Manager, Central Railway, Mumbai V.T.,

as party-respondents, who has jurisdiction over other

Divisions, which he has not made. Due to counsel's

inaction, the written statement could not be filed.
Sholapur

Since the matter pertains to/ A  Division and the

Sholapur,
D.,R.M.,: Aﬁ_ﬁjhas not been made a party-respondents,

for want of communication the respondents could not file

the reply in time.

4. In the light of the above, the matter
requires to be heard in the Court, therefore, the
respondents have filed this Review Petition urging

the Court to hear tﬁe matter on merits. Since the
necessary parties have not been impleaded }n this 0.A.,
this requires further hearing keeping in view the
principles of'naturéljustice and the order passed by
the Tribunal without having the respondents written

version would cause considerable damage.

5. For the reasons stated above, we are of the
view,that the Review Petition filed by the respondents

is sustainable.and agcordinglx,we direct the respondents
fo file their written statement, which is to be taken on
record and the copy of the same be given to the applicant's
counsel in advance before the next date of hearing. Since
the applicant has already filed reply to the R.P. filed

by the respondents, the R.P. as well as O.A. will be heard
on the next date of hearing which is fixed on 14.01,1997.

Vg . ' veed



Since we are allowing the review petition, the C.P.

No. 169/95 filed by the applicant becomes infructuous and

_the same is discharged. R.P. No. 29/94 (ifiled by the

applicant also stands disposed of.

f;fﬁg}////, T égégg&iu-ﬂf”’”
(P.P. SRIVASTAVA) (B. S§. HEGDE)

MEMBER (A). MEMBER (J).
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI
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<
this theD day of OCH . 1997

CORAM: Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chairman
Hon'ble Shri P.P.Srivastava, Member (A)

Namdeo Hari Babar
R/o Dist.Solapur,
Ganeshnagar,

Post of ¢ Kurdwadi,
Taluk MADA (M.S.)

By Advocate Shri D.V.Gangal esse Applicant
v/s,
1. Union of India through,
The Divisional Railway Manager,

Central Railway, Bombay V.T.
2. The Deputy Chief Engineer (B&F),

v Central Railway, Bombay V.T.
By Advocate Shri V.S.Masurkar «+« Respondents
C.G.5.Co '
0 RDER

(Per: Shri P.P.Shrivastava,Member(A)
The case of the applicant is as
under :i= The applicant was uworking as monthly

rated Khalasi under Bridge Inspector, Solapur

since 30.12.1980. The applicant was issued a
b charge~sheet on 22.4.1987. The applicant submitted
a reply to the charge=-sheet dated 12,5.1387. The
enguiry was conducted by Enquiry Officer one Shri
P.K.Bhatnagar on 30.3.1989, The applicant was
removed from service w.e.f. 24,9.1990. The applicant
submitted an appeal dated 5.10.1990, 26.11.1990 and
18.12.,1990., The appeal of the applicant was rejected
by the order dated 20.2.1992. Aggrieved by the order

of removal and rejection of appeal, the applicant has
@ e 2/"
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* : filed this OAR, This OR, was first dismissed on
23.6.1993 with the following order passed by the
Tribunal &=
" None for the applicant,Shri ;
J.G.Sauant for the respondents, '
Weg find that the order of
removal came to be passed upon the
admission of the applicant himself
and we, therefore, see no merit in
the application. It is dismissed
summarily.”
This order was reviewed by the Tribunal on 12.,6,1995
on the ground that the learned counsel for the applicant
was not heard at that time. The matter was, therefors,
heard again and a judgement dated 16.,8.1995 was delivered.
» This judgement alsoc came for review through the revieu

application which was dispesed of by the Tribunal by
the order dated 10.12.1996, By this order the Tribunal's
judgement dated 16,8.1995 by which the OA, was partly
alloved has been recalled and the OA, is placed for
hearing again on the ground that the necessary party

were not impleaded in the 0A, The OA, is, therefaore,
heard again. B8oth the counsels for the applicant Mr,
D.V.Gangal and for the respondents Mfr.V.5.Masurkar

wers present and have been heard.

2. The applicant has challenged the enguiry
on the ground that the enquiry was not conducted on
the principles of natural justice and that the applicant

had never accepted his guilt unconditional%y.fffhe

1
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applicant has further submitted that the charges
have not been brought hometo the applicant. The

goplicant hag further mentioned that no witnesses were

. eié@ined to say that the applicant had used unparliamentary

-~
words against the complainant,fir. Shantaram,in the

enquiry. The applicant has also menticned that the
charges are vague and the charge-sheet does not

jndicate what was the actual unparliamentary language
used by the applicant and that these words should have
been stated in the charge-sheet. The applicant has

also brought out that the appellate authority has .-
disposed of the appeal and the points raised by the ’
applicant have not been considered in the appellate
order., The applicant has further stated that the '
appellate authority has not considered the applicaﬁt's
representation dated 18.12,19%0 in which the applicant
has categorically stated that he has admitted the guilt
by mistake and wrongfully. He has further narrated that
it was the applicant who was slapped by Shri Shantaram

and by one Shri Tiuwari,.

3. The respondaents on the other hand have
submitted that the charge-sheet was issued to the
applicant and the charges are definite and there
is nothing vague in the charges. The Article of

Charges read as under :-

"That the said Shri Namdeo Hari,Khalasi
(MR) working under BRI (I) KWV has dis-
regarded Shri Santram, BRI KWV on 15.2,87
at KWV and abused using unparliamentery
words in vulgar language in repressive
manner «

Shri Namdeo Hari,Khalasi (MR) by his above

ee 4=
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acts exhibited lack of integrity

and devotion to duty, therebyviolating
rule 3(1) (i) & (iii) of Railuay
Services (Conduct) Rules 1966."

The Statement of imputation reads as under 3=

WThat the said Shri Namdso Hari,Khalasi
(MR) working under BRI (I) KUV has mis-
behaved with Shri Santram BRI Gr,III KWV
on 15.2.87 at KUV and also used unparliament=-
ary words and abused in vulgar language
in repressive manner as reported by Shri
Santram BRI KWV vide his report dt.15.2.87
obtaining tuo witnesses,"
The list of documents by which the articles of
charge framed against the applicant contains the
report dated 15.2.,87 of Shri Santram BRI Gr,III KWV,
Learned counsel for the respondents has submitted
that the articles of charges are quite definite and
there is nothing vague in the charges. Respondents
have annexed the complainant Shri Santram's report
dated 15.2,1987 which is one of the documents relied
upon by the applicant, Ld, counsel for the rsspondents
has further argued that in the disciplinary enquiry
conducted by the enquiry officer, the applicant had

participated at the time of . ~ ‘hearing. The

applicant had been asked in question No. 4 that he has
raceived the charge~sheet and he has given the acknou-
ledgement to the charge-shest. The ld. counsel for the
respondent administration has further mentioned that in
reply to question Nb. 5 the applicant has mentioned that
he does not need the help of defence assistant for the

purpase of enquiry and answer to question No. 6 the

applicant has mentioned that he knows the charges framed

against him. The Ld. counssl for the mspondents has further

N -
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submitted that the guestion No., 7 was asked about

the charges framed against him in the charge-sheet

in as much as that he mis-behaved with Shri Santram

and used unparliamentary language and abused him, in
answer to this question, the applicant has accepted
this charge and haé mentioned that the charge made
against him is correct and that he had already accepted
his mistake in writing., The learned counsel for the
respondents has further submitted that in view of the
clear cut acceptance of the charges before the enquiry

of ficer during the hearing of the enquiry, legally it
is not necessary to prove any chargses in the enquiry,
According to the learned counsel for the respondents, Y
the enquiry is required to be conducﬁed only for those .

charges which are not accepted by the applicant,

4. After considering the arguments of both the
counsels as well as after perusing the record, we are

of the opinion that the applicant has accepted the

charqges during the coursek$F enquiry. We, therefore,

do not accept the argument of the learnsd counsel for

the applicant that the applicant has never accepted his
guilt unconditionally. We are of the opinion that the
charges were brought to the notice of the applicant clearly
during the course of enquiry. The argument of the learned
counsel for the applicant that no witnesses were examined
who had stated that the applicant had ussd unparliamentary

wards against the complainant is not acceptable as the

ee 6/-
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applicant had accepted the charges and it is not
necessary under the rules to prove the charges by
examination of witnesses when the charges had already
been accepted by the applicant, We are also unable to
accept the argument of the ld. counsel for the applicant
that the chargesheet does not indicate the actual uords
used as unparliamentary uords, &s the letter dated
154241987 uwritten by Santram forms part of the charge-
sheet and this letter had given destails of the unparlia-
mentary words used by the applicants. We, therefore,

do not see any infirmity in the order of the disciplinary

authority which will warrant interference by the Tribunal,

5. The applicant has also challengsd the

appellate order in as much as the 1ld. counsel for

the applicant has argued that the appellate order has

not considered all the iésues raised by the applicant,
authority by

The appellate/order dated 20.,2.1992 placed at page 16

had confirmed the punishmaent imposed by the disciplinary

authority, The appellate order also gives reasons for

confirming the punishment given by the disciplinary

authority. We, therefore, do not find any infirmity

in the appellate order uwhich would warrant any interference

on aur part,

e Learned counsel for the applicant has arqued
and has laid stronng emphasis that the respondents have
fabricated the enquiry proceedings in as much as the
statement of two witnesses Shri R.R.Tiwari and Shri

R.U«Singh were not recorded at the time of enguiry.

. /-
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But we find that the applicant himself in the

..
~3
[ 1]

GA, has mentioned in Para 4.8 page 6 as under :-

%4.8 The énquiry was finally conducted
on 30.3.39 and it is pertinent to note
that only 3 persons uere examined viz.
Shri Shantaram, the complainant, Shri
R.R.Tiwari, in whose house the incident
took place and Shri R.U.Singh who was
also present.'

In view of the fact that the applicant h@mself has y
mentioned in the OA. that'the 3 witnesses uere examined,
it does not lie with the ld. counsel for the applicant
ta argue that the statement of Shri Tiwari and Shri R.U.
Singh have been fabricated by the respondents, Wefind
that these statsments have not been signed by the applicant
and therefore at the most uwhat can be said is that the
gapplicant was not made aware of the contents aof the
letters, Otherwise also,in our opinicn, since the
applicant had accepted the charges, the infirmity in

caused no

the statement of Shri R.R.Tiwari and 3hri Singh/prejudice to

the case of the applicant.
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1. The next question raised by the learned

counsel for the applicant is guantum of punishment.

The learned counsel has heavily reliec on the decision
of the Hon'ble Supreme Court in Ram Kishan vs. Union

of India & Ors, {1995) 31 ATC 475. The Hon'ble Supreme
Court has considered the quantum of punishment with
reference to the gravity of misconduct in this judgement.,

The Hon'ble Supreme Court has opinied as under in Para 1.

"41, It is next to be seen whether imposition

of the punishment of dismissal from service

is proportionate to the gravity of the
imputation, Uhen abusive language is used

by anybody against a superior, it must be .
understoad in the environment in which that
person is situated and the circumstances .
surrounding the event that led to the use

of abusive language. No strait-jecket

formula could be evolved in adjudging

whether the abusive language in the given
circumstances would warrant dismissal from
service, Each case has to be considered

on its own facts., What was the nature of the
abusive language used by the appellant was not
stated." |

The Hon'ble Supreme Court has further stated as under :-

42, On the facts and circumstances of the
case, we are of the considered view that
the imposition of punishment of dismissal
from serivce is harsh and disproportionate
to the gravity of charge imputed to the
delinquent constable."”

Accordingly, the Hon'ble Supreme Court has set aside

the punishment and awarded punishment of stoppage of

two increments. In our opinion, the situation in the
' distinguishable

present case 4is. £ = _in as much as in the present

case the applicant has besen apprised of the charges.

“gidﬁgjéiﬁh-.’ﬂ the report of the complainant which clearly
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indicate the type of language used. From the

reading of the report, we are satisfisd that the

use of the type of language which is recorded in

the report by a sub-ordinate against his superiors
would be a grave misconduct and disturb& the discipline

in the organisation. Therefors, the punishment of removal
from service in the facts and circumstances of the present

case cannot be caonsidersd a harsh punishment.,

Be We are, therefore, of the vieu that the
disciplinary authority's order as well as the appellate
authority's order do not require any interference by the

Tribunale

9, However, there are certaip mitigating

circumstances in this case. The applicant is monthl
| PP

_rated casual labourer. He is not a regular civil servant

and certainly he is from the lowest strata of society.

It is also mentioned that the applicant belongs to the
Scheduled Caste. In these circumstances, it is necessary
to consider the guantum of punishment, especially, in view
that the applicant is monthly rated casual labourser. The
applicant is removed from service in 1990 and he is already
out of job for last 7 years nou. Wg have bsen informed
that the penalty of removal is not a bar for further
Government service.,‘In this case, since the applicant

is only a monthly rated casual labourer, there will be

no infringemsnt of rtule if he is again given appointment
as monthly rated casual labourer, The learned counsel for
applicant has mentioned across the Bar that the applicant
is interested in job and he is forgoing the back wages

.o 10/-
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in case he is reinstated. Taking into account all

the circumstances, we are of the visw that in the

facts and circumstances of the case and in the interest
of justice the applicant deserves to be given fresh

appoiniment as monthly rated casual labour,

10. Normally, we would have ordered the competent
authority to take a decision concerning the fresh
appointment of the applicant as monthly rated casual
labourer but considering the long litigation and that

the applicant has come to the lourt 3 times, we consider
that this is a fit case where it will be desirable to
order fresh appointment of the applicant as monthly rated
casual labourer. We order accordingly. This may be done
within a period of one month from the date of receipt of
this order. The applicant would be entitled to drau
salary at the rate he was drawing at the time of his

dismissal, The applicant will be considered as fresh

"appointee for all purposes and he would not have any

advantage of his previous service. If the applicant
has become over-aged for fresh appointment because of
the passage of time, the same is also relaxed in the

facts and circumstances of the case.

e/
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e In the result, the OA, is disposed of

by holding that the disciplinary authority's order

as well as appellate authority's order do not require

"any interference by this Tribunal, Houwever, in the

peculiar facts and circumstances of this case, the

rospondents are directed to comply with the directians

given in Para 10 above.

(P.P.SRIVASTAVA)
MEMBER (A)

MCje

No costs,.

(R.G.UAIDYANATHA)

VICE CHAIRMAN



