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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
' BOMBAY BENCH. 'GULESTAN' BUILDING NO:6
PRESCOT ROAD, BOMBAY 51

A i D S s o e W

Original Application No, 973/92

Wednesday __the 1ith day June 1997.
Madhu Sedalapurker

536 Sarpan Gully -

Bhingar, Camp, ‘ .
Ahmednagar ¢ f J.& Applicant

V/s.

Secretary, ,
Ministry of Defence,
Pefence Bhavan, :
New Delhi,

J’ The Commandant -

e, Station Headquarters
A,CJ Centre & School
Ahmednagar § J ~ ¢ Respondent

“,-#m-ﬁ‘ ) . . I' ‘ : .
By Advocate Shri V.S, Masurkar? ~
P\/g"/ ) * '

5

ORDER (CRAL)

§ Per Shri B.S. Begde, Member (J)}

Shri Masurker has drawn our, attention
that the applicant has not annexed any impugned
order, The applicant was removed from service after
’ proper enquiry on 9,11/€3, Ther?after he has filed

0.Af 549/87, which was disposed of by the Tribunal
on 318J02, Against which the applicant has filed
this 0.A. 973/92 , Therefore, in our view, there is
no merit in the O.A, Accordingly O.A. is dismissedi
M.P. 520/95 stands disposed of ;

" (M.R. Kolhatkar) (B.S. Hegde )
Member (A) Memberx ?J)
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CENTRAL ADMINISTRATIVE TRIBUNAL
MJIMBAI BENCH

Rop- NO': 94/97 _I_I! Oo:Ao NO. 273t2 .

Dated this__ [ {7, thefutyday of gy, 1997,

CORAM :  HON'BLE SHRI B. S. HEGDE, MEMBER (7).
HON'BLE SHRI M. R, KOLHATKAR, MEMBER (A).

Shri Madhu Sadalapurkar coe Applicant

Versus
Secretary, : - '
Ministry Of Defence & Anr. oo Respondents.

TRIBUNAL'S ORDER BY CIRCULATION :
§ PER.: SHRI B.S. HEGDE, MEMBER (J) 1§

The applicant has filed this application
seeking review of the judgement dated 11.06.1997.
Infact, the application was filed by the Cqunsel himself,
and only fter it was‘pointed out to the Counsel by the
registry that the verification is not properly filed,
he filed a verification signed by the applicant, which
has been authenticafed by the Counsel, Mr. Prabhakaran.

2, It may be re-called that the applicant had ‘
earlier filed the 0.A. No. 549/87, which has been disposed
by the Tribunal vide order dated 31.03.1992 stating that
since the application is %defective and the facts have not

been properly mentioned nbr the grounds are clear, he

was given liberty to file fresh application and the
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question of limitation will not come in the way of

2

(1)

the applicant if the same is filed within six weeks.
With the above observations, the O.A. was disposed of.
Thereafter, the applicant filed the present O.A.

No., 973/92 on 08.09.1992,

3. " The O.A. was admitted on 30.10,1992. On

many occasions, none appeared on behalf of the applicant,
though Mr. C.N. Nair's name appeared against the applicant."
The matter ultimately came up for hearing on 11.06.1997.
On that occasion also, the Counsel for the applicant was
not present. Accordingly, on the basis of the submission
made by the Counsel for the respondents, the Tribunal

passed the following order :

%Shri Masurkar has drawn our attention that
the applicant has not annexed any impugned
order. The applicant was removed from

service after proper enquiry on 09,11.1983. °
Thereafter, he has filed 0.A. No, 549/87,
which was disposed of by the Tribunal on
31,03.1992. Against which the applicant has
filed this O.A. No, 973/92, Therefore, in our
view, there is no merit in the Q.A.
Accordingly, O.A. is dismissed. M.P. No. 520/95
stands disposed of."

On perusal of the documents, we find that the applicant
has annexed the Statement of finding by the disciplinary

Authority as well as the order of punishment of removal

fo— .



0

3 3'-/.
' s 3 :
of removal from service vide dated 29.11.1983.
Since the statement made by the Counsel for the respondents
does not seem to be correct, the order dated 11.06.1997
passed by the Tribunal, is not to be given effect to,
4, The 0.A. is restored to file. Issue notice
to the parties for further hearing on 19.12,1997
The Review Petition is allowed,
¢ &
A Ko [{y oo | ' fééd,
(M.R. KOLHATKAR) (B, S. HEGDE)
MEMBER (A). ! MEMBER (J).
os*
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"IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAL BENCH

T TS e e A tena CU) BNz

Orlglnal Application No. 973/92

e STR Gl7 T A N TS (VN 23 e e U SR O R A 6

Date of D901510n. 26,3,98

P e h s L L

_Shri quhu“§§galq9uggfx;¥ . Applicant

P.A, ;
EEEE“ELmmmfziggfgfffgim_m“ﬂu“?wwummmwm Advocate for

Applicant.

Versus’

ok o

M§Q52§t§3¥4“ﬂﬁngmﬁi;DﬁiﬁnﬁﬁgﬁnﬁwpihgrS;Bespondent(s)

Shri V.S Masurkar*

i 2 11 e 4 o e L 1m0 8 e S B8 R S L SRR 8 R Tl S Advocate for

Respondent (s )

CORAM:
- .
!l —wrh
Hon'ble Shri., Justice R.G.&Egidyanatha, Vice Chairman, o

Hon'ple Shri, P.P. Srivastava, Member (A)

(L) To be referred to the Reporter or not? A

(2) - Whether ‘it needs to be circulated to
other Benches of the Tribunal?

X

(R.G. Vaidyanatha)
Vice Chairman.,
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH 'GULESTAN' BUILDING NO:6
PRESCOT ROAD,MUMNAL: 1

s A ”ﬂ.’”*-ﬁ_;---ﬂ - -

Original Application No, 973/92,

Thursday the 26th day of February 1998,

-y W e s S e e MY e S e S ST A

CORAM: Hon'ble Shri Justice R,G,Vaidyanatha,Vice Chairman
Hon'ble Shri P.P. Srivestava, Member (A)
Madhu Sadalapérkar,
536 Sarpan Gally:
Bhingar, Camp,
Ahmedriagar, ! ... Applicant.
By Advocate Shri ‘P.A. Prabhakaran,
Vs,
Secretary, :
Ministry of Defence,
Defence Bhavan
New Delhi,
The Commandant
Station Headquarters
A.C, Centre & School
Ahmednagar, : .+ Respondents,
By Advocate Shri V.S. Masurkar,

ORDER (CQRAL)

Y . v o Vg Shalh s . o P ..

} Per Shri Justice R.G,Vaidyanatts, Vice Chairman}

This is an application filed‘by the
applicent challeﬁging the order of removal from
service passed b§ the Disciplinary Authority and
confirmed by the Appellate Authority. The
respéﬁdents have filed reply opposing the application.

We have heard counsel for both sides,

2, The applicant at the relevant time,
namely in 1983 was working as Watchman in AC Depot
and Holding Wing; Ahmednagar, It appears that the
applicant was-abéent for quite some time during 1€83.
Therefore, the agthorities issued two different
charge sheeygfor-two differentEESEEEE;M%lleging

mis=conduct for being 3bsent from service without

leave,
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The applicant appeargjxo have sent
reply to both the chargesheets,

Then the Enquiry Officer was appointed
and held the enquiry and the Enquiry Officer had
recorded the findings of the applicant and he
recommened that necessaryraction may be taken as
per the disciplinary Rules. The papers were

submitted to the Disciplinary Authority,

Then the Disciplinary Authority by
order dated 19.10,83 perused the enquiry report
and passed the order dated 29.11.833 accepting the
report of the Enq&iry'officer and imposed the
penalty of removal of service, against the applicant,
Then the applicanﬁ preférred'an appeal fo the{:}
Appellate Authority. The Appellate Authority
by order dated 23.1.84 found that the order of
Disciplinary Authﬁ:ity is correct aﬁd purported to
reject the appeal.: It is also seen from the record
that the applicant}had addressed one more appeal
to the G.O.C.'Southern Gommand on 31,1,84, There is
nothing to show that any order was passed on the

appeal,

5. Since the applicant's services are
terminated by fhe §rder of the Disciplinary Authority,
the applicant has filed an 0.A, 549/87 challenging

the order of Disciplinsry authority, That application
came for final hearing on 31,3.92, when the Tribunal
noticed that there%are some defects in the application
and therefore permitted the applicant to withdraw

the applicant with liberty to file fresh application.
Subsequently the present applicsfion is filed by the
applicant chellenging the order of removal from

service, It is alleged that the enquiry is not heljlvr//,

C;;j.;}_; II.3...
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according to law and there are many defects in the
enquiry conducted by the concerned authority. Henfe
the applicant ap@roached this Tribunal with the
prayer to reinstate him in service with retrospective

benefits.

4, ThejreSpondents have filed reply stating
that the application is barred by limitation, On
merits it is stated that the applicant was absent
unauthorisedly aﬁd enquiry was held as per the Rules
and proper punisﬁment have been imposed as per Bules/
The applicant hadibeen remofed from service with

effect from 29,11,83, the date of order of the

Disciplinary Authority,

3 The learned counsel for the applicant
has questioned the correctness and legality of the
ordexr passed by the Disciplinary authority and the
Appellate Authority, He had questioned the legality
of the procedure ngpted by the Enquiry Officer,
Then he further srgued that the penalty of removal
from service is e%cessive and barsh and it is not

a fit case for such harsh penalty, Then he argued
on merits, The léarned counsel for the respondents
stated that the application is barred bz?iié?iéj@@@ﬁ}
debay and laches. He submitted thatithé scope of
judicial review ig limited and the T;;bunal canpnot
interfere with the order passed by the Competent

Authority.

6. As far as the merits are concerned, we
do not find eny ground to interfere with the impugned
order passed in this cese, The applicant was absent

unduthorisedly and did not apply for leave, The fact
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that the applicant was shsent for certain period was

: 4

not disputed. The applicant did not apply for leave
and did not gave any explanation for the same, Hence

the Competent Autﬁority has felt that action should

~be taken as per Rules.

74 As {gr as the procedure adopted in

the enquiry is concerned, it is because the applicant
had admitted the charge of being absent without
applying for leave, W e fd - AT ey
8. The iearned counsel for the respondents
states that the application is barred by limitatioen,

It is true that p#ima {ég}é}the application appears

to be barred by 1imitation, but we must take into
consideration thaﬁ the applicant is illiterate

Group 'D' officiai whoifz/horking as Watchmen in

the Army, He chailenged the order of termination

by filing the previous 0.A. and the Tribunal

found that the application is defective. The Tribunal
vide order dated 31,3,92 has clearly observed that

the applicant can .file fresh 0.&?jr%he @gEgﬁion of
limitation will nét come in the wgy, if the applicetion
is filed within six weeks, The learned counsel for
respondents contended that since the application is

not filed within éix weeks, the épplication is barred
by limitation, Bﬁt this delay has been explained

by the applicant in the Rejoinder that he has
received the c0py;of the order in the previous case

in Augutst 1992 and the present app;ication is

filed in September 1992 within the period of six weeks,
Even the copy of the order produced in this case

which is at page 7 of the paper book shows that the
certified copy is dated 28.7.92, Therefore the

4
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applicant must have received the copy of the order

$: 5 @

g few days later aﬁﬁ within six weeks the present
0.A, has been filed; Having regard to the status
of the applicant namely Grade "D official/agégﬁé
he cannot say that %here is any delay on the part
of the applicant in filing the present O.A, Hence
we do not find any ﬁerit in the contenticn of the
respondents that thé application is barred by
limitstion, in vie@ of the earlier order passed

by this ®ribunal on 31,¢.92.
Ryxubw
9, However one glaring defect )é appeaag\

on the recordrﬁhat the order of punishment is passed
by the Disciplinary’ authority who was holding the
rank of Major General, If we treat the order dated
23,1.84 &s an Appellate order then we find that it
is passed by an'off%cer holding the rank of Brigadiar,
The rank of Brigadiar is less than the rank of
Majbr General, theréfore, the Brigadiarcgﬂzgid not have
sit in appeal on the order passed by the Blajor General.
Thé Brigadiar must %ave passed the order as Officiating
Commandant treating?the applicent's representation
dated 23,12,83 as aﬁplication in review, If that is
the case then therefshould be further order by the
Appellate authorityf There is an‘appeal dasted 31,1.84
at page 28 of the paper book submitted by the applicant
addressed to the Geheral Officer Commanding, Southern
Command, Pune. We can tske judicicl notice that the
Southern‘éﬁzagga is headed by an officer ;ﬁ?the rank
N - ‘
of Lt, General who is admittedly higher in rank than
the Disciplinary authority, who is holding the rank
of Major General, Tbe Appellate order must,ééég_
passed by the GOC, Southern Command, but we do not

find eny orders passed by such an officer from the
: .'0'6‘..?0‘ ﬁ/
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available materiéls and records, No order was passed
by Lt., General on the appeal of the applicant dated
3l.1.864.

i
10, The learned counsel for the applicant
conténdeq that the penalty imposed by the Discipl}nary
authority iseéiiﬁﬁéggﬁg and harsh and placed ;;ié::;g%’
on the decision of the Supreme Court reported in
1997 SCC {L&S) 576 State of Punjéb and Cthers
V/s. Dharam Sin&h. Thatﬁgzﬂa case where the
Police office héd remainSabsent for a period of
11 months;after?holding disciplinary enquiry he
was removed from service., The Supreme Court observed
<§§§t in the cirﬁumstances of the case the punishment
of removal from service should be modified to one
of compulsory r%tirement.

»
The scope of interference by this

Tribunal regarding the punishment is also very
limited. Houev%r we notice that there is no other
allegation of mis-conduct of the applicant except
absence for 8l Bays which was the subfject matter

of the charge gheet: The question #8 whether

the case of removal from service is a matter which
has to be decided by the Appellate Authority, taking
into considera@ion the status of the applicant namely
he is a Group fD' official of ¥he rank of Watchman
and he is an illiterate person. He has to take a
decision whethgr mere absence for 8l days without
any other mis-conduct calls for such a-§i§§2%453§
punishment or it can be subsiituted by penalty of
complsory retirement. It is for the Appellate

Authority to examine the facts and circumstances

of the case and award whatever punishment as provided
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under the Rules, Sgﬁpe the Appellate Authority has not
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passed any order we remit the maiter to the Apnellate
Authority to pass;appropriate order both on merits

and regarding thegpunishment. If the Appellate
Authority decides the case on merits and accepts
applicant's case then he has to set aside the punishment
and reinstate the applicant in service., If the
Appellate Authority does not decide[ﬁg?accept the case
of applicant on mefits, then he has to decide what is
the proper punishmqnt in the light of the observations
made. The he can pass appropriate order regarding the
punishment, In caée he come to the conclusion that
compulsory retireméht would meet the ends of justice
then the question is whether the anplicant should be
entitled to arrears, of pensionf rom 1983 till today,

As rightly argued on behalf of the respondents there

is an inordinate delay on the part of the applicent

in apnroaching this?Tribunal both on first occasion and
also on the sebond occasion. In the circumstances we
feel that the appliéant would not be entitled any
arrears of pension or other hmenefits from 29.11,83 i1l
the date of filing the present application. i.e, on
5.9.92, If at all He would be entitled to monetory
behefit from 5.9;92.,?3& the Appellate Authority comes
to the conclusion that the compulspry retirement is proper
punishment., The matter is fully left to the discretion
of the Appellate Auﬁﬁority to pass appropriate order in

the peculiar facts and circumstances of the casel

11, In the result, the O,A., is allowed
partly. The matter is remitted to the Appellate
Authority to pass an order on the Appeal of the

S b—
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applicant dated 31,1,84 which is at page 28 of the

: 8 ¢

paper book of the 0.5, Since this is 2 matter of

1983, the Appellate Authority shall pass a speaking
ordér on appeal within a period of four months from

the date offggﬁaiiféof this order, In the circumstances

of the case there will be no order as to costs.

(P.P. Srivdstava) ' (R.G. Vaidyanatha)
Member (A) : Vice Chairmen
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