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Hon,Shri D.S. Baweja, Member{a)

M.B. Pandey
Ex,ACC, Virar
R/at. Poisar Gamdevi Road
Vidya Dubey Ki Chawl
Kandivli (E)
Mumbai 400101 :
(By Adv. Mr, C M Jha) e «Applicant
V/s,.
1, Union of India
through General Manager
Westemn Railway
Churchgate, Mumbai 400020
2, Divisional Railway Manager
Western Railway \
Bombay Central
Mumbai 400008

{By Adv. Mr, V.S. Masurkar,
Central Govt, Sr.Standing Counsel) « «Respondents

ORDER
(Per: R.G. Valdyanatha, Vice Chairman)
1, ' This is an application filed under section
19 of the Administrative Tribunals Act, 1985. Respon-
dents have filed reply. We have heard the learmed

counsel appearing on both the sides.

2, The applicant was working as a Booking
Clerk at Malad Railwéy Station, Western Railway at
‘the relevant time, It appears that on 28.3,1990 a
trap was laid by the Vigilance 6fficials of the
Railways and the applicant was caught for reselling
'sold tickets and for other irregularities. A disci-
plinary enquiry was held against the applicant,
‘After the inquiry the Inquiry Officer submitted his
Report dated 20-11-1990 held that the three charges

are proved against the applicant. On the basis of
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of the said Inquiry Report and after hearing the
representation of the applicant regarding the-
inquiry report, the disciplinary authority passedz
an order dated 30.4.1991 holding that the charges
are proved and imposed a penalty of removal from
service against the applicant. Being aggrieved by
that order the applicant preferred an appeal before
the appellate authority. After giving a personal
hearing to the applicant the Appellate Authority

by an order dated 26,9.91 held that the charges are
proveé. but however on humanitarian grounds reduced
the punishment from removal from service to one of
Compulsory Retirement, The applicant challenged that
order by filing a Review Petition before the appro-
priate authority. The Reviewing Authority by order
dated 2.4.92 confirmed the orders of the subordinate
authority énd dismissed the Reviéw Petition., Being
aggriéved by the same the applicant has approached

this Tribunal by way of this application.

2. Number of grounds are taken in the O.A.
challenging the inquiry proceedings and the orders of
Disciplinary Authority, Appellate Authority and the
Revisional Aurhority. It ds stated that no inquiry
was held according to law and there was violation of
principles of natural justice. It is alsc alleged
that the inquiry was conducted in English language
which is not understood by the applicant. The va;idity
of the appointment of inquiry officer ié also Questioned.
Applicant therefore wants the orders of the respective
authorities to be set aside and the applicant Should

be reinstated in service.

A
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3, The respondents have filed a reply
justifying the disciplinary action taken against
the applicant. It is stated that the inquiry has
been conducted according to the rules and the |
ptinciples of natural justice have been observed
and there are no grouhds to interfere with the

impugned order.

44 At the time of arguments, the leamed
" counsel for the applicant pressed some of the

grounds before ﬁs and contended that the inéuiry

is vitiated and submitted thaﬁ.the application

may be allowed.

; 5¢ The learned counsel for the respondénts
refuted all the arguments and justified the stand .
taken by the Administration in the reply statement.
We will consider the submissibns made on behalf of

the applicant one by one,

6. The first attack of the learned counsel

for the applicant ig ébout the appointment of

inquiry officer before receipt of written statement.

According tc rules the diéciplinary authority after

' receiving the written statement may appoint an

4 inquiry officer to conduct the inquiry. Applicant's
contention is that he gave his written statement to
the charges on 31.7.98 and the inquiry officer has
been appointed on the very next date and therefore
ﬁhere is non-application of mind of the disciplinary
authority to the allegations made in the writteﬁ )
statement. Rellance was placed on a decision of

. : | tﬁé Principal Bench of the Tribunal's decision in

the case of B.K. MISRA Vg, UNION OF‘IND:I&A & ANOR, °©

(1988)6 ATC 425, Invthat case it is seen that even ﬁLT////
o ! L - .' . .y 1



O

P A et L BE oA I F T L T

.'.4.D

befofe the receipt of the written statementlinquiry
officer has been appointed;‘ The question whether the
procedure for appointment of an inquiry officer after |
receiving the written statement is-a mandatorylprovision
or a diréctory is a moot question. In our view that )
is not necessar§ to go into this quéstion in view of
the facts of the pfesent case. We muSt‘alsé bear in
mind, in the sald case,the appointment of the inquiry
officer was made prior to written statement, However in
the O.A. the very issuance of the chafge sheet itself.
was challenged and this was one of the grounds. The:
Tribunal also noticed that no progTFess has been done in
the disciplinary enquiry and thefefore the matter was

. remanded with certain directions; . In the present case
the inquiry has been fully completed and the orders

have been passed by the Inquiry Officer; Digcipliary
Authority, Appellate Authority and the Re&isionél
Authority, ﬁe cannot at this distance of time put the
51ock back on the contention now pressed that the
inquiry officer has been appointed without application
of mind, On facts we see that the inqﬁiry off icer

has been appointed by order dated 1,8.,90., The Writtén,
statement of the gﬁplicgnt in reply to the charges is
dated 28.7.90, Even according to the applicant the
department has received his written statement on-31.7.90,
Therefore, when the reply statement to the Charges is
received on 31.7.90 and the inquiry officer is appointed
on 1.8.90 we fail to see how there is violation of
natural justice, The argument that there was no suffil-
cﬁent time for application of mind to the diSdiplinary
authority to the written statement s also no merit,

The written statement - contains only one sentence ..

S Rl N
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denial of all the charges and therefore there isg
nothing fof the disciplinéry authority to apply

his mind to contents of the written statement to
form an opinion abdut the appointment of an inquiry
officer., At any rate the appointment of the inquiry
officer is made after the receipt of the written
statement of the applicant and therefore there - .
is no violation of Rule 8(6)(a). Further no such
objection was taken pefore the Inquiry Officer, |
Further it is - mnot brought to our notice that any
prejudice was caused to the applicant, No prejudice
is alleged nor demonstrated before us for alleged

violation of Rule 8(6)(a). Hence taking any of the

viewé of the matter there is no violation of any rules,

T The next submission is that the ingquiry
officer is a Vigilance Inspector but the raid has
been conducted by the Chief Vigilance Inspector and
therefore the inquiry officer should have been an
offiber above the rank of Chief Vigiléﬁce Inspectof.
No rules is brought to our notice that the'inquiry
officer should be above the rank of the officezf?;id
the trap or who conducted the pré&liminary inquiry.
Henée in the absence of any rule to that effect, we
do not find any illegality in the appointment of

the Vigilance Inspector as Inquiry Officgr. We will
just give only one example to"si:y?iihat such a theory
cannot be accepted. 'In respect of a police firing

a Sitting Judge of a High Court may'be‘appointed as
a Commission of Inquiry. The said Judge.. may on the
basis of the Inquiry "give certain. findings pointing

b
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out certain irregularities and violation of rules
by the Police Officer, On the basis of the findings

of the Commission of Inquiry report, sometimes

- prosecution may be leveled against the erring polce

officer or a departmental ingquiry may be held against
him, It camnot be said that the Magistrate who triéd the
case Wwill have no jurisdiction since he is far below
the rank of the High Court Judge who' conducted the
preliminary inquiry. Similarly the disciplinary
proceedings may be conducted by an Assistant Commissioner
or Assistant Director who will be very much lower in
rank than the High Court Judge. It cannot be said
that thé disciplinary inquiry should be. conducted by
an officer above the rank of High Court Judge viz,,
the Chief Justice of the High Court or aIJudge of the
Supreme Court. In our view such a theory cannot be
accepted, The inquiry officer irrespective of his rank
will have to consider the evi@ence placed before him

oM VIV ER -
and take a decision in,the»findang.
Be Another grievance of the applicant is that
the proceedings were conducted in English and the appli-
cantdu does not know English, and this has caused
prejudice to the applicant, it is submiitted that the
applicant has made a written request in this behalf
and no action is taken as for as the applicant's
request is concerned. The applicanﬁ has produced a copy
of his written request which is at page 41 of the
paper book. But the respondents have clearly stated
in the written statemént in reply that no such letﬁer
was received by the respondents. The respondent's counsel

has produced the concerned inquiry file before us and we
find that no such Hind
indi letter written by the applic ant

o
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is in the inquiry file ccrrespondenceisimilar to the

‘one at page 41 of the paper book.

e The learned counsel for the applicant
placed reliance on a reported decision of a DIvision
Bench of the Tribunal at Ahmedabad in (1991)17 ATC 113
- (TEJANONGHAN Vs, UNION OF INDIA & ORS.) wherein it is
observed that if the documents are not given in the
1anguagez£he official it vitiates the 1nquiry In

that case though respondent had alleged that‘neeessary
translations etc., had been given, the stand could not
be substantiated before the Tfibunal since the iﬂquiry
record had been lost. In ﬁhat case no inquiry was
eonducted'at all. In the preseﬁt case the applicant
himself has given his reply to the charge sheet in
English. The epplicant has been questioned and he

has ﬁnderstood the questioﬁﬁand his ans@er recorded |
by the inquiry officer. Thejzwe find that the delinqnent
had engaged a retired Chief Booking Clerk Mr. R.Ke Khan
as his Defence Assistant., There isﬂallegatien that the
applicant's Defence Assistant did not know English,

We see from the ihquiry'ﬁile that the Defence Assistant
has cross examined thebzsgééggg)in great detail,
Therefore even if the applicant did not know—Eﬁglish

he had a Pefence Assistant who is well versed in the
disciplinary inquiry and had cross examined in great
detall and therefore we do not feel any prejaaice |

is caused to the applicant.. No sueh stand'is taken
before the Disciplinary Authoritv or Appellate
Authority and having gone through the material on
record we find that the appiicani: haa_ An able

assistance of a senior railway official who knew

engligh and hence no prejudice has been caused to the

applicant, | ﬁm////
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10, An argument was submitted that the

ingquiry officer was. prejudiced. ‘No objection was
taken before the inguiry officer and no

attempt was made to move the disciplinary authority
for changing the inquiry officer. From the material
on record we do not find that the inquiry officer

was prejudiced against the applicant., At any rate

no material is placed before us to demonstrate

as to how the inquiry officer was prejudiced or biased
against the applicant,

11, Another submission made before us was

that the order of the Appellate Authroity was a

cryptic order and is not a speaking order as required
by the rules and therefore the order is liable to

be struck down, Reliance was placed on the decision

of the Apex Court in the case of RAM CHANDER Vs,

UNION OF INDIA, AIR 1986 SC 1173, No doubt in that
case the Supreme Court observed thaiithe order of

the Appellate AuthOriﬁy is not a speaking order as
required by Rule 22(2) of the Railway Servants (Dis-
cipline and Appeal) Riles, 1968, then the order should
be set aside and the matter shﬁuld be remitted back

to the Appellate Authority to pass a speaking order

to meet all the contentions of the delinquent official,
In this case though the order of the Appellate Authority
is not a speaking order as required by law, atleast the
order shows the application of mind and what is more

he even exercised the discretion in reducing the punishe
ment from one of removal from service to one of compule
sory retirement. Then we find that the applicant

challenged that order before the Revision Authority

and the Revision Authority by a detaileg speaking ord.r
e

V/\/
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dismissed the Review application., Now, thérefore,

the order of the Appellate Authority has merged in the
order passed by the higher authority viz,, Additional
Divisional Railway Manager acting as Reviewing Authority

who has passed a speaking order,

12, Now, therefore, the cuestion of setting
aside thexorder of the Appellate duthority and remanding
the case back to the Appellate Authority as done in the
case of RAM CHANDER _by.tke Supreme Court does not arise
in this case because the order of the Appellate
Authority no longer exists and has merged with the
order of the Revision Authority and therefore setting
aside the order of the Appellate Authority strictly
does nat arise in the facts and circumstances of this
case., We have to only set aside the order of the Revision
Authority, but Review Authority has paséed a speaking
order., He has considered the contentib?ﬁof the
applicant, Hence even if there is some irregularity
or mistake committed by the Appellate Authority it is
taken care df by the higher authority and he has
passed a speaking order, therefore, the question of
remitting the matter back to the Appellate Authority

doeg not arise,

13, . Now coming to the merits of the case we
find that the three charges framed against the applicant
are as follows:

" i) that he haa resold 2 1I class return
~_ journey tickets ex Malad to Bandra
ii) that he was having Rs,23.90 excess in
- hisg Rly.cash.
iii) that he had chewed one II class Card
journey ticket to evade its detection,"

b
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14, - The said charges are sought to be

proved by number of witnesses who were examined during
the inquiry. We have perused the inquiry £ile. We have
seen the depositions of PW-1l, R.S. Rohatgi, Chief
Vigilance Inspector (A=II); PWe2 J.R.Khanna, Chief
Vigilance Inspector (AIL); PW-3 P.R.K. Pillai, Chief
Vigilance Inspector (RIT); PW-4 R.S. Yadav, Vigilaﬁce
Inspector (RTM); PW-5 V.P. Kaushik, Vigilance Inspector
(BRC); PW-6 Ballu Ganu, T.C. Malad and PW-7 Hasan
Jalaluddin Sheik CBC Malad, who have given clear evidence
about the trappling the accused on that date. A perusal
of their evidence shows that earlier the delinquent
official had s0ld two tickets and two hours later he
took back the same and resold tickets by paying some
amount. Then the Vigilance Otticials raided the place
and seized two of the tickets and it appears that
delinquent official put one of the tickets into his

, ‘ “Wrale
mouth and started chewing it and hewwaimeit it apd the
number of ticket recorded in the ‘panchanama‘'. The
applicant examined two defence witnesses of whom one
dld not say any thing about the incidendz and the other
witness only stated that delinquent was saying éiﬁﬁﬁﬁk

that he took some tablet,

15, After peappreciating the evidence the
Inquiry Officer has held that the charges are

proved which is confimmed by the disciplinary authority
and the appellate authority as also by the revision

authority. It is now fairly well settled that this

b
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Tribunal cannot reappreciate the evidence as an
Appellate Court and take a different view, That is
not the province of judicial review to be exercised
by this Tribunal, We are conly concerned if there
is any illegality or irregularity in the decision
making process and not in the decigion itsel vide
AIR 1996 SC 1232 (STATE OF TAMIL NADU & ANOTHER Vs,

S. SUBRAMAN IAM)

16. After going through the materiay on
record we find that there is no illegality or
irregularity dm appreciation of the evidence by the
authorities and the same is perfectly justified and
do not call for interference by this Tribunal, No

other arguments were addressed before.us.

17. Before parting with this case

we have to mention one grievance made by the applicant,
It is stated by the learned counsel for the Applicant
that the order of compulsory retirement was Rassed by
the Appellate Aﬁthority on 26,9,91, still the respondents
have not given effect to that order and no retiral

~

benefits are given to the applicant till now,

18, It is really astonishing and surprising

how the subordinate officers have not given-effect to
the order of the Appellate Authority dated 26:9.91.

The appellate authority mention§ in the order that

on humanitarian grounds he is reducing the punishment it
to one of compulsory retirement@t If that is the |
intention of the appellate authority i1t is surprising
as to why subordinate officers have not extended pension
and retirement benefits to the applicant for the last |

seven years.
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19, We cannot give any positive relief to the

‘applicant in the present O.A. since there is no prayer

for the same., The applicant could have prayed for interim
relief for giving effect to the order of the appellate

authority, After waiting for some time the applicant

could have either amended this O.A. or @@iled another

O.A. seeking retirement benefits, Even the applicant has
kept quite all these years without taking any action.

We hereby impress on the Railway administration to
immediately wake up and give effect to the order of

the appellate authority dated 26,9.91 and give pension
and penrsionary benefits tb the applicant immediately.
The applicant can also appraiggfthe concermed office

of the Railway administrationpgigning neceésary papers

which are required as per rulgé In spite of this

_ K
observation the respondents do not pay or delay in

effecting payment of retirement benefits’it is open
g
to the applicant to approach the highest authority
in the Railway Administration or approach this Tribunal

by f£iling a fresh O.A. according to law,

20, In the result the O.A. is dismissed,

‘subject to the abservations in para 19 above regarding

retirement benefits to the applicant in terms ot the

appellate authority order dated 26,9.,91, No order as

to costs.

. . . “ K e . ',l 0
Member (A Vice Chairman

S



