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CENTRAL ADMINISTRATIVE TRIBUNAL '
MJMBAI BENCH

ORIGINAL APPLICATION NO.: 87 . .

Dated, this _J@ A _, the [ile ?day of w 1997.

CORAM : HON'BLE SHRI B, S. HEGDE, MEMBER (J).
HON'BLE SHRI P. P. SRIVASTAVA, MEMBER (A).

Chandrasekhar Vitthal Kuvalekar,
403/16, C.G.S. Quarters,
) Sector-VII,
* " Antop Hill, PN Applicant
Bombay. n

(By Advocate Shri R. Ramamurthy
alongwith Shri M.A. Mahalle)

'VERSUS .

£ 2 1. Union Of India

¢ through the Secretary,
Government of India,
Ministry of Finance,
Department of Revenue,
North Block,
New Delhi - 110 Ol1.

2. The Chairman, /e
Central Board of Excise A
& Custggsi 4 ‘ fé
Govt. ndia
Ministry of Fiﬁance!- »
Deptt. of Revenue,

North Block, y
New Delhi - 110 Oll.

#* 3. The Collector of Central ,
Excise,
b Central Excise Building,
BOmbay-I, MoKo Road,
Churchgate,
Bombay ~ 400 020.

4, Additional Collector (P&V),
Central Excise, Bombay-I, ;‘
golleciaéate, 4

entral Excise Building
M.K. Road, Churchgate.' e Respondents:
Bombay = 400 020. . o
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"y

(By Advocate Shri Suresh Kumar
for Shri M.X1. Sethna). -
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: ORDER :

{ PER.: SHRI B, S, HEGDE, MEMBER (J) |

Heard Shri M.A. Mahalle for the applicant
and Shri Suresh Kumar for Shri M.I. Sethna, Counsel for

the respondents.

2. In this C.A., the'appliéant is seeking his
seniority to be feckoned on the basis of his continuous
officiation and consider him for promotion from the date
his junior was promoted as Superintendent in Central
Excise i.e. with effect from 15.10.1990 for which date
the a-pplicant's junior Shri S.D. Thakkar was promoted

as Superin;endent in Central Excise.

3. - The appiicant-was directly appointed as
Inspector (G.G) on 05,07.1973 and was confirmed in
service w.e.f., 07.12.1984 in the post of 'Inspector (O.G)
by the order dated 18.09.1985. He was allowed to cross

' the efficiency bar in the year 1978. The delay in the

confirmation has been challenged by ‘the. applicant by

.filing 0.A. No. 280/90 which has been disposed of by the

Tribunal vide its order dated 02.04.1991 on the ground
that the application is barred by limitation.

4, The applicant's main thrust of argument

in this O. A. is that, mere disposal of the earlier O.A.
seeking earlier cenflrmation has nothing to do with' the
reckoning of inter-se-seniority of the incumbents in a

particular grade. Applicant's juniors were confirmed in
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. service seven years after their appointment, whereas

the applicant was confirmed after eleven years from the
date of his appointment. The D.P.C. was not coﬁvenéd
for years together, although vacancies existed from time
to‘time. Thereafter, he made representation to the
Collector of Central Excise, Bombay, vide his letter.
dated 11.07.1991 whereby he claimed that his seniority
should be fixed in the integrated grade of Inspector on

the bésis of continuous length of service in the grade,

.irrespective of the date of confirmation. Prior to 1986,

there were two grades.of Inspectors - Inspector (0.G)

and Insbector (S.G). Promotion to the grade of Inspector
(SG) was regulated strictly in order of seniority in

the grade of Inspector (0.G). However, Qtth effect from
01.C1,1986, the said two grades were amalgamated into a
common grade of Inspector, as the duties performed ‘and
responsibilities shouldered by the Inspectors of the

said two grades, were found to be the same. The Counsel
for the applicant further submitted that in support of
his contention, he is relying upon two decisiong.of this

Tribunal - (i) 0Q.A. No, 213/87 { K. K. Peilux V/s.
Union Of India & Others | wherein the Tribunal had

directed the respondents that sépiority in the said case
was to be given on the basis of continuous officiation,
jrrespective of the date of confirmation, vide its order
dated 26.03.1991 and {i4)cQ.Az No, 823/87 | U.H. Jadhav
Others V Union Of Ind Others { which has been
disposed of by the Tribunal on 11.07.;991 stating that the

seniority should be determined on the basis of continuous
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officiation in the cadre nétwithstanding the dates of
confirmation and they will be entitled to all consequent-

‘jal benefits arising therefrom. These decisions were

rendered by the Tribunal keeping in view the ratio

decided by the Apex Court in S.B. Patwardhap V[g,
State of Maharsshtra §{1977) 3 SCC 399 { as well as in

the cases of Direct Recruit Clasgs~I1 Enaq, Officers’
tate of 2 scc 715 1
d R, L. B V' op Of Ind

(12s) 773 ¥ 1In all these cases, the Apex Court held

that confirmation is one of the inglorious uncertainties
of government service ‘depending neither on the efficiency
of the incumbent nor on the availsbility of substantive
vacancies and the provision linking seniority with
confirmation leaves vgluable right of seniority'to

depend upon the mere accident of confirmations

' Therefore, seniority in the integrated grade is to be

determined on the basis of continuous officiation or
length of service in the grade and not on the basis of
date of confirmation. In the light of the above, the
learned counsel for the applicant also submitted that
there is no justifibation on the part of the respondents
to fix the seniority of the applicant in the grade of d
Inspector on the basis of confirmation. . It is further
stated that since his juniors have been Promoted to the

post of Superlntendent in Central Excise in the year

~ 1990,by-passing the applicant on the basis of his

belated confirmation, therefore, he is to be considered
for promotion from the date his juniors were promoted. A

Y
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S, During the course of hearing, when we
asked the Counsel for the respondents whether any
seniority list has been published, he was not able
to give any cogent reply; hoﬁeger, the applicant;s
counsel has furnished a seniority list published by
the respondents vide dated 01.01,1993 wherein

Shri U.H. Jadhav, who has been promoted to the post
of Superintendent in the year 1990 has been shown

junior to the applicant. Though the date of confirmation

of the applicant as well as Shri U.H. Jadhav in the
cadre of inspector is same - i.e2. 07.12.1984 and the
réply filed by the respondents is very brief and

rather vague and _have not answered the points raised

in the O.A., They have not submitted any detailed

reply as to why the applicant has been denied the
legitimate inter-se-seniority on the basis of his
continuous officiating in the post of Inspector, though
it was given to others who are similarly situated like
the applicant. The only ground taken by the respondents
is that, since the earlier O.A. No. 280/90 filed by the

~applicant has been dismissed by the Tribunal on the

point of limitation and further stated that $Shri Thakkar
was enior to the petitioner as per the date of conf irmat-
ion, which point was agitated.in 0.A. No, 280/90 and in
view of the dlismissal of the said 0.A., the present
petition is not sustainable and barred for reconsiderat-
ing the issue which is raised in this O,A. The
respondents did not care to furnish any record as to

whether the applicant is senior to Mr. U.H. Jadhav,

oy p———
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however, the same has not been denied in the reply.
Neither any recruitment rules nor the seniority list

was furnished by the fespondents in this behalf. It 1s
understooed that as per the recruitment rules, for "the
post of Inspector, the seniority is to be determined on
the basis of 3:1 ratio - 3 from direct recruits and

1 by promotion from the lower cadr? to éhe post of
Inspector. We notice that the reply given by the
respondents vide dated 05.08.1992 at page 49 of the

O.A. is rather vague and evasive stating that, since
there are no specific ordérs either from C.A.T. or

from the Ministry regarding fixation of his seniority
according to the Tribunals judgement, the request of

the applicant cannot be acceded fo. One thing is ¢lear
that the fespondents have not.been consistent in

adhering to the settled principle that seniority is to
be determined oﬁ the basis of continuous officiation in
the grade and not on the basis of confirmation in view

of the Apex Court as well as this Tribunal's decisions.
The depatitment on its own accord, should have applied the
af;resaid principle to similarly situated employees

like the applicant instead of forcing each and every .
employee to resort to Court, especially, in the same
department, they have given relief to one Shri K. K.
Petlur as well as Shri U.H. Jadhav & Others.

l“‘

6. In this 0.A., the applicant is only seeking
the felief which was granted to U.H. 'Jadhav and K. K.

Petlur, to be granted to him because -insofar as the

. applicant is concerned, because of the wrong seniority

o
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assigned to him on the impermissible period of

confirmation, he is denied of promotion as Superintendent,

Central Excise and he should have been promoted alongwith

Shri U.H. Jadhav in the year 1990 itself. It is an
admitted fact that seniority should be determined on
the basis of continuous officiation, nof withstanding
the date of confirmation.

7. The Learned Counsel for the respondents,
Shri Suresh Kumar for Shri M.I. Sethna, draws our
attention to the 0.M. of the Department of Personnel &
Training dated 04.12.1992. In view of the various
judicial decisions of the Courts including the Apex
Court, the Department of Personnel & Training has
stated in that O.M. that seniority of a person regularly
appointed to a post would be determined by the order of
merit indicated at the time of initial appointment and
not accordihg to the date of confimmation. This
notification has got only prospective operation.

%. The Learned Counsel for the applicant,
Shri Mahalle, on the other hand, draws our attention

'to the decision of the Hyderabad Bench in ¥, Subba Rao

V/s, Union Of India & Others §{1993) 25 ATC 561 §
wherein the Tribunalﬁ&eiterated the same principle,

as has been laid down in Direct Recruit Class-II

Enfineering Officers' Association ~ that the period
of cohtinuous officiation by the government servant
after his appointment following the rules applicablé
for substantive appointments has to be taken 16to

fn—
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account for determining seniority and accordingly, the
Tribunal upheld that provisos to para 4 and 5 ()~

of the annexure to O.M, dated 22.12,1959 has been held

to be violative of‘articles 14 and 16 of the Constitution.

9. In the light of the abové legal position,
and the facts stated above, we are of the view, that

the relief claimed by the applicant is just and
reasonable. It is not open to the respondents to take
advantage of the dismissal of the earlier 0.A. on the
ground of limitation, which has nothing to do with his
present prayer i.e. seniority to be refixed on the basis
of his continuous officiation in the cadre viz.a.viz.
with that of Shri U.H. Jadhav. Accordihgly. we allow
the O.A. and hereby direct the respondents to review the
position of all the direct recruits vii.a.viz. promotees
and refix thé seniority in the light of our findings i.e.
senjority is to be fixed with regard to the date.of
continuous officiation in the cadre of Inspector,
irregspective of their.confirmation in the cadre.- The

relief which was granted by the Tribunal in the case of

"Shri U.H. Jadhav, is requiréd to be granted to the
_present applicant, who is similar situated.

10. - Accordingly, we allow the O.A. and hereby -~

direct the respondents to review{the senjority of the
applicant in the light of our aforesaid observation,
that seniority is to be fixed on the basis of continuous
officiation and not on the basis of confirmation and

refix the seniority accordingly. Further, the relief

fa— - g
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which was granted by the Tribunal in the case of
Shri U.H, Jadhav, is required to be granted to the
present applicant who 1is similérly situated and hils
seniority should be determined on the basis of
continuous officiation, notwithstanding-ﬁﬁe date of

confirmatioﬁ: (However, in the facts and circumstances

" of the case, the applicant is not entitled for any

consequential benefits, except'thq_seniority.\ The
respondents are also directed to consider thé case

of the applicant for promotion to the post of ‘
Superintendent in the Central Excise not on the basis
of his confirmation but on thé refixation of the
seniority on the basis of his continuous officiation
in the grade of Inspector, if his confidential reports
are upto the mark because promotion to the post of
Superintendent is by selection and not by seniority
aloné, as per norms required for promotion. This
exercise be completed within a peri.od of four morﬁhs
from the date of receipt of a copy of this order.

1. The O.A. is disposed of with the above

directions, There will be no order as to cosis.

v

(P.P. SRIVASTAVA)

MEMBER (A).

osh

[y

(B, S. HEGDE)
MEMBER (J).
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IN THE GENTRAL AD:INISTRATIVE TRIBUNAL,
MJIABAI BENGH, WMUMBAI,

A s S U U AR LD R YR A i b (e S B S

REVIEW  PETITION  NO. 20 OF 97,
IN
ORIGINAL APPLICATION NO. 879 OF 92,

V. gy W L, e, -——— e S e A v T i U e —

Thursday, this the lst day of January, 1998.

e Y T i g S e v i S o i S P A il T e it S S iy o e il T e ey s e g i e i - -

Coram: Hon'ble Shri B.S.Hegde, Member(J),
Hon'ble Shri P.P.Srivastava, n%mber(ﬂ)

- C.V.Kuvalekar. ... Applicant.
V/s, '

Union of India & Ors. ... Respondents,

CRDER ON REVIEW PETITION BY CIRCULATION,

0Per Shri B.S.Hegde, Merﬁber(J)O

The applicant has filed this application seeking
review of the Judgment dt. 10.1,1997., He has sought
review of the Judgment on the following grounds. The
relief which was granted in the case of Shri U.H.Jadhav
by this Tribunal is required to be granted to the present
applicant who is similerly situated and belongs to the

"same department, Pursuant to the direction of the

i
T

éfﬁiﬁnngl'goth U.H,Jadhav and K.K.Petlur are given

the consequential benefits. In %ﬁfUudgment the Respondents

were directed to consider the applicant for prombtion

~ to the grade of Superintendent, Central Excise after

re-fixation of seniority on the basis of continuous

of ficiation, éﬂt not mentioned about the fixétidn of pay
and arrears of payments. It is the intention of the
Tribunal to grant similar benefits to the applicant a; .
was granted to U.H.Jadhav and K.K.Petlur., DUDespite

he was due for promction in the year 1990 he was given -

promotion only on 30.9.1996 as Superintendent. Both

in the case of Jadhav and Petlur seniority was ordered

V‘” 10-20



to be given on the basis of contihuous officiation
irrespective of the date of confirmation, thereafter

the applicant made representation on 11.7.1991 for which
no reply wes received till 1992, and he sent a reminder
on which he pointed out thé case of Jadhav and ten others
in C.A. No,823/87 wherein, the principle of determining
seniority on the basis of continuous officiation in

the grade received reiteration. The respondents have
accepted such Judgment and: assigned proper seniority

as per the Tribunal's direction. Unfortunately, the
respondents rejected his representatiqp on the grouhd
that no specific order either from the CAT or from

the Ministry regarding fixetion of seniority of the
applicant. Accordingly, he was perforced to file

the present O.A. which was decided on 10.1.1997.

2. The main plea made in the O.A. was that he
should be considered for promotion from the date hlS
juniors were promoted in the year lg@;} As per the
dlrectlon of the Tribunal, the Department on its own
accord should have applled the same principle to
similarly situated employees like applicent instead of
forcing him to approach the Tribunal, when in the

same Department the Tribunal had granted relief to .
Jadhav and Petlur and others. Because of wrong
seniority granted, he is denied promotion of Superin-
tendent along with Shri Jadhav which he ié otherwise
entitled to in the year 1990. The applicant was

directly appointed as Inspector on 5,7.1973 and confirmed

in the service on 7.12.1989 in the post of Inspector.

The applicant's immediate junior Mr.Thakkar was ppomoted

3.
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as Superintendent and he was directed to pay conseguen-—
tial benefits und arrears in the grade og”15.10.1990.
In the reply, the respondents have contended by saying
that the applicant has been given promotion w.e.f.
30.9.1996 in the normal course, Further, so far «s the
applicant's prayer ¢®% in the Review Petition

regarding consequential benefits and the question of
arrears of pay is concerned, no such relief has been
granted by the Tribunal, but nowhere it is statéd

that the applicant is situated similar to the one which
is decided by the Tribunal in Jadhav and Petlur’'s case,
They highlighted one observation of the Tribunal that
in the facts and circumstances of the cdse the applicant
is not entitled to get any consequential benefit

except the seniorify and no direction was given to
payment of arredars to the applicant in the present
casexiiﬁ§£§§;££i§E:£§§:bonsideration here is whether
the seniority is to be given from the date of

cont inuous officiation or frbm the date of confirmetion,
It has been held time and again by the Apex Court and
there is no ambiguity in the matter that the seniority
is to be given from the date of officiation and not
from the date of confirmation. Therefore, the conte-
ntion of the respondents that the matter was pending

in the Tribunal does not have any force and the same

is not based on any material facts.

3, It is true that the Review Petition is only
meant to correction of any error apparent on the face

of any record and not to be treated as an appeal etc.
However, on'a perusal of the Judgment it is made clear
in para 4, para 9 and para 10. After anaﬂgsing the

entire Judgment, it is to be construed what is intended

o S
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for. There is no dispute regarding the status of the
applicant vis-a-vis that of Jadhav and Petlur.
Accordingly, this Tribunal has directed the relief
which was granted by the Tribunal in the case of
Jadhav is required to be granted to the applicant who
is similarly situated and his seniority should be
determined on the basis of continuous officiation
notwithstanding the date of confirmation. That being
the factual position, the observation of the Tribunal
stating that he is not entitled to ény consequential
benefits except seniority does not stand the legal
scrutiny. If we are to construe harmoniously, the
applicant cannot be denied theibenefit vigea-vis that
of Jadhav and Petlur. It is not the case of the
respondents that they have not paid consequential

benefits to Jadhav and Petlur who were similarly

‘fﬁ .
+ situated like the applicent. In the circumstences,

the above observation of the Tribunal is to be treated
as an~error apparent on the face of record.
Accordingly, we hereby direct the respondents to grant
the applicant notional seniority from the date his
immediate junior was promoted as Superintendent i.e.
w.e.f. 15.10.1990 and monitory benefits from the date he
is actually promoted. To this extent the Review Petigf%ﬁ
is allowed., The respondents are directed to comply 1
with the direction within a period of two months from

the date of receipt of this order. No costs,

mﬂ;

(P.P.SRIVASTAVA) (B.S.HEGDE)
MEMBER(A ) MEMBER(J) .
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fﬁiﬁ“ CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAL BENGH

-

C.P, NO. 83/97 AND 19/98 IN Q.A. NO.: 879f08) 01

Dated this Monday, the 5th day of October, 1998.

CORAM : Hon'ble Shri Justice R. G. Vaidyanatha,
Vice~Chairman. '

Hon'ble Shri D. S. Baweja, Member (A).

C. V. Kuvalekar .o Applicant
(In Person) .
Versus
__31. - Union Of India & Others ves Respondents
: 45 {By Advocate Shri V. D. Vadhavkar

4 for Shri M. I. Sethna)_,:

TRIBUNAL'S ORDER :

Contempt Petition No., 83/97 is filed by
the applicant alleging that the respondents have not
‘ complied with the order of the Tribunal dated 10.01,1997.
] C.P. No, 19/98 is filed by the applicant alleging that
' | the respondents have not complied with the order of the
» Tribunal on the Review Petition dated 06,01.1998.
The respondents have filed reply to both the contempt

petitions.

2. At the time of argument it is brought to our
notice that the respondents have issued promotion order
dated 30.09:1998. This order shows that the applicant
has been given notional seniority from 17.10.1980 and he
has been given actual promotion as Superintendent.w.e.f.
01.10.1996. The order also shows that applicant will. be
( entitled to actual monetary benefits w.e.f. OL.10?1996.

i o cee2




It is further mentioned in the order of promotion that
this order is subject to the outcome of S.L.P/Review
Petition which is stated to be pendihg in the Supreme

Court.

In our view, the respondents have complied

with the orders passed by this Tribﬁﬁal both in the 0.A.
and in the R.P. It is true that there is delay in passing
the -order, Respondents have given some explanation for
thé delay, since number of OJAs. are pending in this
Tribunal on similgr qu95tion,xnam§ly - about seniority of
‘ri . Inspectors of Central Excise. At any rate, there is no

wilful[&disobedience of the order passed by this Tribunal

except that, there is some delay in passing the order.

2. - In 6ur view, the order dated 30.09,1998
substantially complies with the direction given by this
Tribunal both in the Q.A. and R.P. f}If the applicant has
some .more gfievaﬁde'regarding-service benefits, he has

to take appropriate action .atccording to law.

3. In the result both the contempt petitions
are disposed of subgect to above observatlons. The
respondents are dlrected to make al‘ the monetary beneflts
to which the applicant is entitled w.e.f. 6.1 16, 1996
as mentioned in the promotion order dated*SO;@Q.lQQS,;;f;'R'
within a period of three months from the date of receip¢5;~;1
of this ofher. The questlon about applicant being entltled
\ to any other reliefs is left open, whlch he can agltate
13\/ according to law. No costs; . . N N ;_/,
N . : ' >
@ Bl R
(D. s. BAWEJ o {R. G. VAIDYANATHA) -
MEMBER (A) g | VICE-CHAIRMAN,

os¥®




