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BEFORE CENIRAL ADMINISTRAT IVE TRIBUNAL }. /1 ‘

BOMBAY B NCH

0.A, NO.s 829/91

shri L. 8., Gunjal .o Applicant

versus

Regional Provident Fund

Commissioner, Bombay. .ve Respondents.
CORAM :

1. Hon'ble shri V. Ramakrishnan, Member (A).

2. Hon'ble shri B. 5. Hegde, Member (J).

APPEARANCES 3

1. shri R. R. Dalvi,
Counseljfor the Applicant.

¥

2. shri R. K. shetty,
Counsel. for the Respondents.
JUDGEMENT : DATED @ 2 ¥ ) 6?‘7

X Per. Hon'ble shri B, 5. Hegde, Member (J) X.

1. The Applicant has f£iled his application
under Saction 2& of the Central Agministrative
Tribunal's Act 1985, challenging the appointment of
shri A, L. Jagwani as &nforcement Officer on the ground
that the applicant is senior to Shri A, L. Jagwani in
the cadre of Head Clerks/Machine Operators and there
was nothing adverse against him con the date of the
impugned order'dated 09,03.1980 framing the Recruitment
Ruies for the ﬁost of Enforcement Qfficers/Assistant
Accounts QOfficers and Superintendents. Accordingly, he
prayed that he should be promoted retrospectively as
Bnforcement of%icer and placed immediately above

Shri a. L. Jagwani with all conseguential benefits.

2. In support of his contention, he
relied upon the Respondent's letter dated 29,04,1991

at page 13, which reads as follows -



™
[0

10
3 .
“Since he is let of by the appellant
authority, sShri L. 8, Gunjal 1is entitied
to get promotion to the post of Head Clerk
from the date of his immediate Junior got
promotion., In his case, his seniority will‘
be fixed atter Shri R, k. Prabhu and before
Shri M, R, Girkar, Head Blerks.

Accordingly, Shri L, S, Gunjal is
promoted to the post of Head Clerk w.e,f,
30.03,1988 with all pay benefits,"

The Department vide their letter dated 13.03,1991
pursuant to the Tribunal's Order dated 23.08.1%90,
shri A, L. Jagwaﬁi has been promoted to the post of
Machine QOperator/Head Clerk w,.e,.f, 20.07.1968.
Therefore, he suﬁmits that his promotion to the post
of Head Clerk is‘earlier than Sshri A, L. Jagwani and

he should be placed above Shri A. L. Jagwani,

3. The above contention is denied by the
Respondents who says that the seniority list has been
re-casted in view of the decision of the Tribunal in
0.A. No. 430 of 1988 (shri D. K. Modhavi & 238 Others
Versus Regional Pfovident Fund Commissioner & Others)
dated 01.01.1992, wherein the Tribunal has referred
to the Judgement of Chandigarh Bench where simlilarly
placed persons approached Chandigarh Bench of the
Tribunal and the Bench allowed thelir application

making the following observations -

" In view of the factual and legal
position stated aboveée, respondent no. 1
is directed to recast the seniority list
of the UICs treating all of them as
“Promotees" under the general Principles
of seniority in the department as appli-
cable to the promotees (vide para 6 of
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the notification dated 1,11.1962}.

Wnile recasting the seniority list,

all concerned parties should be afforded
full opportunity to represent in the
matter and there should be no violation
of principles of natural justice and
eguity. The whole process should be
completed within a pericd of siX months."

4, Against this order, the Union Of Ipdia
filed a Special Leave Petition in the Supreme Court,
which has been dismissed by the Supreme Court with

the following observations i-

"We see no reason to entertain this
Special Leave Petition., One ground in
support of this Petition was that there
is contrary decision by one of the
Benches of the Administrative Tribunal.
That difficulcty will not continue by
refusing to grant leave., We are of the
view that the app'ropriate rule for
determining the seniority of the officers
is the'total length of service in the
promotional posts which would depend:
upon the actual date when they were

promoted."

In the light of ﬁhe above, the entire Seniority

list was placed in jeopardy with the result the
respondents aré obliged to prepare a fresh seniority
list in accordance with the directions given by the
Chandigarh Bench of the Tribunal which were upheld
by the Supreme Court with an additional direction
that the actual date when they were promoted has

to e taken into consideration while preparing the

sénliority list.

5. Accordingly, the Tribunal has directed

the respondents to prepare a fresh seniority list
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in accordance with the directions given by the

Chandigarh Bench of the Tribunal.

6. The learnced Counsel for the Respondents
shri R. K. shettyL further draws our attention to the
Full Bench decision in shri Ashok Mehta & Others V/s.
Regional Provident Fund Commissioner & Qthers, wherein

the Tribunal after considering the various aspects of
!

the matter had cobserved as follows i

"(a) The Officers promoted on the basis
of seniority subject to the rejection
of unfit and those promoted on the
result of the competitive examination
shall be treated as promotees,

‘Persons promoted by both the modes
of promotion shall be included in a

common séniority list.

Their inter se seniority has to be
fdetermined on the basis of their
total length of service which will
be reckoned from the actual date of
‘their promotion in accordance with
the relevant recruitment rules,’

Promotion by way of adhoc orx
stop~-gap arrangement made due Co
‘administrative exigencies and not
in accordance with rules cannot

‘count for seniority.

Frinciple 'B' laid down by the
Supreme Court in the DIRSCT RECRUIT

éh//”/ CLASS 1I ENGINEERING OFFICaRS'

ASSOCIATION AND OTHERS Vs, SLATE OF
MAHARASHI'RA AND OTHER3Z will apply
'as explained by the sZupreme Court
in KESHAV CHANDRA JOSH1 AND OTHERS
ETC, Vs, UNION OF INDIA AND OTHERS
only to cases where the initial

appointment is made deliperately in
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disregard of the rules and the
incumbent allowed to centinue in the
post £0rl&ong‘period of about 15 to
20 years without reversion till thé
date of regularisaticn cf service

in accordance with rules, there
being power in the authority to
relax the rules. ‘

(b) The rota guota principle of seniority
is not applicable for determining the
seniority to the cadre of UDCs in

these cases,"

Therefore, he submits that pursuant to the directions
of the Tribunal, the Respondents had preparea a
comprehensive re§1sed draft seniority list cf Section
Supervisors calling for objections if any, from the
concerned officials, 1In that list, the applicant has
peen shown at $i. No. 415 whereas Shri A, L. Jagwani
has been shown at $l. No. 379. The Learned Counsel

for the applicant draws our attention that even in this
list also, the éate of promotion of the applicant has
been shown earl&er than shri A, L. Jagwani. However,

on perusal of the list, we find that shri A, L. Jagwani

has been promoted on regular basis. The date shown in

‘the Seniority List as gainst Shri A, L. Jagwani is

20.07,1988 which is the actual and also the notional
date of promotion, whercas the applicant's notional

date of promotion is 12.07.1%88 which is subs€gquent to
shri A, L. Jagwani. Accordingly, the applicant is shown
as junior to shri A, L, Jagwani. In this ccnnectien,
the Learned Counsel for the Respondents rely upon the
reply wherein they have stated that subsequent to the
issue of letter dated 29.04.1991, the Tribunal had deli-
vered a Judgement vide dated U1.01,1992, which changed
the chain of events. By virtue of the judgement, the

Seniority List prepared earlier, has been set aside and.
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directed the Respondents to prepare a fresh

seniority list in accordance to the directions

given by thds Hon'ble Tribunal in ©.A., No, T-556

of 1986 dated 23.01.1987. Therefore, keeping in

view of the opservations of the Chandigarh Bench

as well as FulljBench decision referred to above,

they are left with no other alternative, but to

recast the seniority list, In view of the above,

the letter issuéd by the Respondents vide datea

29,04,1991 become infructous and no more survives,

iIn this connection. the respondents submits that

the name of the%Applicant in this sanEQEiPX;l§§3ﬁ7f~/ﬂl
Machine Operators

of Head Clerks (Section Supervisorsj#ZPpears at

Sr. No. 415 at Page No. ll. At this stage, the
Respondents expiain that shri A, L. Jagwani although
appointed as Lower Division Clerk on 04,.08.1976 and
promoted as Upper Divisicn Clerk on 27,09.1979 opted
for the post ofiMachine Operator which is a technical
post having the scale of pay of Rs. 1400-40-1800~EB-~
50-.2300 {(Revised Scale) which is eguivalent to the
post of Head Clerk, sShri A, L. Jagwani was appointed
to the post of Machine Operator with effect from
20,07.1988 on regular basis. The applicant though
appointed as lower Division Clerk and consequently
got promotion aé Upper Division Clerk and Subseguently

as Head Clerk on adhoc basis with effect from

-

30,03,1988 on the basis of normal seniority. [ .. )
\shri A, L. Jagwani was appointed as Machine Qperator
e

on regular basis with effect from 20.07,.1988 in the
scale of pay of Ks. 1400-40«1800~58-50~2300 whereas
the applicant was promoted on regular basis to the
post of Head Clerk with effect £from 12.07,198%9 in

the scale of pay of Rs. 1400~40-1800-53-50-2300

ool
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which is equivalent to the post of Machine Operator,
on the bais of the revision of seniority list as

per directions of this Hon'ble Tribunal and Hon'ble
Principle Bench, Central Administrative Tribunal,
New~Delhi, Hence, shri A. L. Jagwani ranks senior

to the applicant having regard to the regular appoint-
ment in accordance with Statutory Recruitment Rules.
7. 1n the light of the above, they submit
that the ©,a, do not survive, as they have already
implemented the directions of the Tribunal and the

same be dismissed,

8. In the light of the above, we have heard
the rival contentions of the parties and perused the
records, It is not the stand of the respondents that
he is challenging the seniority list issued by the
Respondents dated 02,12.1993., In that list, admittedl¥)
he:is shown as junior to shri A.L. Jagwani and he has
{:;:]been promoted to the post of Head Clerk on adhoc
basis w.e.f. 30.03.1988 and his notional date of
promotion is admittedly 12.07.1989% whereas sShri A, L.
Jagwani has been promoted on regular basis from
20.07.1988, which is earlier than the date of promotion
of the Applicant. The Respondents have given a detailed
reply regarding the reasons for recasting the seniority
iist prepared and circulated earlier, 1In this seniority
list also, they cailed for the comments of various
concerned officials, Therefore, it‘§g7open to the
Applicant to make representation to the competent
authority regarding place of seniority. Nowhere it
is stated that he has made any representation to .
change the seniority. However, merely harping upon

the letter issued by the Respondents dated 29.04.1991

C..a
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does not any way help the applicant, as it has
become infructuous in the light of the changed

circumstances.

9, Therefore, we are of the view,that %~&L,%,
conspectus of the facts and circumstances of the
case, there is no merit in the 0,A. and the same

is dismissed, No order as to cost,

Bl

' | -
(B. s. “GIE(F D (V. RAMAKRI SHNAI)
MEMBER (J). ) MEMBER (A) .
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BEFORE CENTRAL ADMINISTRATIVE TRIBUNAL (]
 BOMBAY BENCH B N
R.B. NO. 108/94 IN D.A. NO, 829/ 1991

Shri L.S. Gunjal,
Head Clerk, ,
0/o the Regional Provident

- Fund Commissioner,
Mmaharashtra & Goa, Bombay. I : ...7 Petitioner

Versus
Regional Provident
fund Gommissioner,
Maharashtra & Goa,
Bombay & Otherse Y Respondents
o | |
“ CORAM ¢
{ Hon'ble Shri V. Ramakrishnan, Member (A)
Hon'ble Shri B.S5. Hegde, Member (J)
Tritunal's Order by Circulation
0 per. Shri B.S. Hegde, Member (3) 0
1. This Review Petition is filed seeking review of the judgement
dated 28,07.1994 in 0.A. No. B29/91,
Q;‘w‘f

2, We have seen the review application and we are satisfied that

the application can be disposed of by circulation. Hence, we proceed

to do so.

e The main contention of the applicant in the original application

is that one Shri A.L. Jagwani, who has been promoted as Enforcement

officer, who was junior in the cadre of Head Cletk/ Machine Operator,

B
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accordingly, he should be promqtaq‘ret:ospegtiuely as Enforcement
0fficer and placed immediately above Shri A.L. Jaguani. The aﬁplicant
himself concedes in the égviaw betitian that his claim for Enforcement
Otficer over Shri A.i. Jagwani has been rejected on the sole ground
that as on 30.03.1988, the Petitioner was promoted on edhoc basie.

In this Review Petition, he mainly relies upon the observations méda

by the Additional Solidtér_caneral of India to the effect that on the
tacts mentioned in the judgement, it is the actual length of service
from the date of ad hoc promotion has to be taken, The opinion rendered
by the Additional Solici£or General is advisory. ‘Neverthelass,-Court's
findings could prevail against the opinion rendered by the respective
authorities. As a mattef of'fact. Shri A.L. Jagwani has been promoted
to the post of Machine Operator pursuant to Tribumal's Order dated
23,08,1990 with effect from 20.07.1988, whereas the applicant was
promoted to the post of Head_Clerk on ad hoc basis with effect from
30,03.1988, It isruithin the knowledge of tha party that the entire

seniority has been re-casted in view of the decision of the Tribumal

'of Chandigarh Bench in 0.A. No. 430 of 1988 Shri D.K., Modhavi & 238

Others vs, Regional Provident Fund Commissioner & Dthers, wherein the '’

Tribunal has held that in view of the factual and legal position

 stated above, the Respondent No.1 is directed to re-cast the seniority

list of the UDCs treating éll of them as "Promotees®, Against this
order, the Respondents filed a Special Leave Petition in the Suprems
Court, which has been dismissed by the Supreme Court with the ﬁbsérva-‘;
tions that "we ars of the view thgt the appropriate rule for deter-
mining the seniority of the officers is the total length of service

in the promotional posts which would depend upon the actual date when

they were promoted®,

cossdf
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4, Accordingly, the respondents-uerelcompall_e,d. to prepare ‘a fresh
senfority list in accordance with the directions given by the Chandigarh
Bench of the Tribunal, keeping in view of the Full Bench Decision offhe

Tribunal in Ashok Mehta & Others vs. Regional provident Fund Commissioner

& Others., The Full Bench inter alia observed:

" Their inter se seniority has to be determined on the basis of
their total length of service which will be reckoned f‘rut'na_ the
actual date of their promotion in accordance with the relevant

recruitment rules." . (emphasis supplied)

Accordingly, the respondents prepared a comprehedsive revised draft
smiarity-list of Section ﬁuperuiao;s calling for objections if any,
frem the concamed ol’f‘ici_a!ls. In that list, the épplicant has been
shown at Sl. No. _415‘ mherleaa Shri A.i. Jagua;ﬁ. has been shown at S1.
No: 379. It is stated in the judgement that on perusal of the list,

we find that Shri A.L. Jegwani has been promatéd on regular basis and
the date shown in the Seniority List against Shri A.L. Jagwani is
20.07.1988, which is the actual and also the notional date.of promotion,
wheréas the applicant's notional date of promotion is 12.0?.1?89, which
is subsequent to Shri A.L.;Jagwani. Accordingly, he is shown as Junior

to Shri A.L. Jagwani. Besides that, the applicant wes promoted on

. regular basis to the post of Head Clerk with effect from 12,07.1989 " .
. ]

whereas Shri A.L. Jagwani wae appointed as Machine Operator with effect

from 20,07.1988, After pr‘epéring a fresh seniority list, the raspmcfents

" called for comments of various concerned officials. Nevertheless, the

applicant has not mads any.‘ rapresmtat;ﬁﬁ to the competent authority
regarding place of seniority after th'jﬂs—'fbcl\-r;g?’smicrity list was published. |
Me merely relies upon the iette; issued by the ﬁagpm‘denta dat.ed 29.04,91,
which in view of the changéd circumetances, do not survive. In- the Review
Petition, the appliq:ant has cited the decision of the Supreme Court in
G.S. Lamba vs. Union of India 1985 SCC (L&S) 491 SC which in our view,

the principle laid down do not have a relevance to the facts of thie

casse - - _ ,,,4/_‘
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5.  Under Order 47 Rule 1 C.P.C., @ decision/ judgement/ order can

material or evidenca is discovared which wags not within the knowledge
of the parties or could nut be produced by that party at the time the
judgement was made, despite due diligence; or for any sufficiant reason
construed to mean analocous reason.

6o A perusal of the review application revesled that none of the

reasong warrant any review.

7. It is well settléd that the scope of the Review Application is
very limited and a Review Application is maintainable only if there ls
an error apparent on the face of the record or some new evidence has

come to notice etc, Review Application cannot bg utilised for

re~argiing the case traversing the same ground. In the light of the

.above, we do not find any ney facts brought to our notice. In view

of the facts and circumsténcas of the case, we do not see any merit

in the Review Application and the same is rejected in birCUlatinno

Y

( B.Se HEGDE ) ; ( V. RAMAKRISHNAN ) .

memeer (3) - MEMBER (A) [
A "

omr,)ué‘-/i"t despatched
to ‘7 c.; spondent (9
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