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CENTRAL ADMINISTRATIVE TRIBUNAL [
BOMBAY BENCH

Original Application No. 98/91

Shri Bismillah Shaikh «s.Applicant.
V/s.,

Union of India through
The General Manager,
Central Railway, Bombay V.T.

The Divisional Railway Manager,
Central Railway,
Bombay V.T,

The Senior Divisional
Personal Officer

Central Railway,
Bombay V,T, .. .Respondents,

CORAM: Hon'ble Shri V,D,Deshmukh, Member (J)

Shri L.M.Nerlekar,:counsel
for the applicant,

Shri P.R. Pai, counsel

- for the respondents,

JUDGEMENT | DATED; 3¢ Twby.93
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§ Per Shri V,D,Deshmukh, Member (J)§ ]
The'applicant was appointed in Central
Railway as Guard in Operating Department and in due
course was promoted in the grade of Guard ‘A,
He was working in Bombay Division of Central Railway
as Guard 'A' in the grade 425 - 600, As some vacancies
for the post of Section Controller/Ballast Controller
in the grade of k. 470 = 750 were to be filled in, the
applicant abplied for the same and was promoted as
Section Controller while working as Guard 'A' on adhoc
basis. He was promoted as Section Controller (SEOR )
in the grade of B..470 - 750 with effect from 23,2.85,
The applicant who was promoted on adhoc basis was
regularised by selection on 11,8,87 and his pay was

fixed in the grade as SCOR at ks, 2540/-,
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The applicant got another promotion éand
was promoted to the post of Deputy Chief Controller on
15,3.38 in the grade of k., 2000 = 3200 wunder the
order dated 15,3,38, His pay was fixed at ks, 2675/=-
in the revised pay scale vide letter No, BB/P/T/4/BB
dated 27,4,88, The applicant was drawing the basic
pay of Rs, 2825/- p.m., at the time of filing the

present application,

The applicant makes a grievance about
the letter dated 6,9,90 under which he was informed
that his basic pay was refixed as the earlier fixation
was not correct, He contends that by this refixation
his basic pay was reduced by about B, 500/~ and he
was put to a loss of additional dearness allowance
also, He made representatioé% but as the represnetations
were not decided, he filed O.A. 754/90 before this
Tribunal, This Tribunal by the order dated 9,11,90
held that the applicatiogg?gégée‘a;sposed of at the
admission stage by directing the Divisional General
Manager, Central Railway, Bombay V.T, to dispose of
the representation made by the applicant on 28,9.90
within a period of two ﬁonths from the date of receipt
of the> order, and such directions were given, @QﬁThe

applicant has challenged the said order dated 796,90

in the said 0.A, 754/90, The representeticn@&pf the
applicant was deci@ed pursuant to the order passed
by this Tribunal ngdorder was passed by DRM on 18,1,91,
The order specif&cally states that the representationgzj
of the applicant was considered pursuant to the
directions given by this Tribunal in OA 754/90, By
this order the pay of the applicantfzﬁg)fixed under
) P T 01202 g confirmeds The order states
| ,Lby'the Divisional Accounts branch. The applicant

challenges in the present application the order

dated 18,1,91. ' | /’
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, Another claim of the applicant is that
after he was selected as Section Controller (SCOR)

he along with other persons namely D,R,Pathak, S.A,
Siddiqui, Devanand Sharma and Farid Khan had applied

to the Railway administmation that they should be
repatriated to the §arent cadre, The Railway
administration however repatriated all the other
persons but not the applicant, The applicant and

the other persons had applied for re~fixation of the

pay as per the recommendations of the IVth.Pay Commission,
The applicant was given proforma fixation of ks, 2540/~ ,

¢het“fbﬁ

administration for repatriation to the parent

The applicant challenges this refusalxby

cadre also in the present applications

‘The respondents have filed the written
statement and they contend’ ) that the pay of the
applicant was fixed correctly as per the existing
rules under the order dated 6,9.90, They admitted
that this order has to be passed as earlier the pay
of the applicant wés wrongly fixed on the basis of
the date of option‘exercised by the applicant

it had to be fixed from the date on which the applicant
was promoted on adhoc basis to the post of SCOR,

is concerned the respondents cvnigﬁd é%ﬁggi;ithougﬁ

the appliceant appl;ed for repatriation on 30,11,87,

he subsequently abplied onéﬁigéiéiggr being promoted
in the SCOR cadre and therefore the repatriation could
not be grantedd?ﬁ;;egards the applicant's claim for
repatriation, E£E§§“ rely upon the letter of the

is Exhibit =4 to their reply,

. Churchgate dated 2,2,62, the copy of which

.0004'.0.:
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I heard the learned counsels for both

: 4

the sides, The un-disputed facts are that the

applicant himself had applied for (beingZpromoted to
G

the post of SCCR and he was promoted as' such from

23,2.85, It is also‘@bt in dispute that he was

reqularised with effect from 23,2,85 under letter

dated 11,8,87. The impugned order dated 6,2,9C

was challenged in O.A 754/90 and as per the directions
given by this Tribunal thei@bpresentationﬁ of the
applicant was decided under the order dated lS.l.g@L
It was contended on behalf of the applicant

that the adhoc service put in by the applicant in

the post of SCOR could not be tsken into consideration
for the purpose of fixation of his pay. However

once the applicant was regularised after proper
selection withi}effect from 23,2.85, his pay had

to be fixed from that date itself., There is nothing
to show that the applicant had refused to be
regulariséd in the cadre of SCOR, Not only'that

but he himself had applied for promotion in the said
cadre and he was promoted as Deputy Chief Controller
with effect from 15.,3,88, The applicant relied upon
the decision of the Hon'ble Supreme Court in the

case of Union of India Vs, $,K, Sharma (1992 $.C(L&S)
601l ). In this case the Hon'ble Court held that

adhoc serv;gg could not be counted for determining
senlorxty[even though the arrears of pay and allowances ﬁ§

for actual working on the post on adhoc basis &EZZ‘“Eid that
would P ==F ’

[not confer any right to claim seniority on the post

by reckoning the adhoc service, Having gone through
the decision of the Hon'ble Supreme Court I find
that this question does not arise in the present case

and the case is not applicable to the controversy

* Y

‘Al the present application,

#
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As has beenstated earlier , the representatiodiji
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of the applicant waé decided as per the directions given
by this Tribunal in OA 754/90, This order was on the
application filed by the applicant himself , He
gontended that the order dated 6.9.20 was illegal
as no notice was issued to him., Considering his cleim
and grievance made by him the directions were given that
the representationgfbe decided, The applicant in the
present case however relies upon the decision of the
Hon'ble Supreme Court in the case of H,L. Terhan and
others Vs, Union of India and others, (1989 S.C, ( L&S)
246 ), In this case it was held that the conditions
z of service‘ﬁﬂﬁldﬁﬁék be altered without affording
| opportunity of predecisional hearing to the employees,
it was also held that post decisional hearing would
not validate the action. The facts in the case Pe€fore. the
Hon'ble Supreme Court wers however entirely different,
The circular dated%iizi?isgaed by the respondents was
%glaet challenged before the Supreme Court and 2admittedly

7

A

the (persons - by <the

> - ywere likely to be | afféﬁigda

circulaer were not heard before it was issued, It was

that ’
<, ‘ submitted before the Hon'ble Supreme Court fost decisional

regard to alteratiors made in their servicep‘cdﬁd@tions af ter
and ‘
the circuler was issued,/ the Supreme Court held that

opportunity of hearing was given to the employeesfwithx

the rules of Natursal Justice, It was the case
in which the post decisional hearibg was given by
the authorities themselves, In the present case
there was ﬁo question of pre decisional hearing,

as the conditiong) of serviée or even the pay of the
applicant was not to be altéred , but only proper

fixation of the pay was to be done.  The representation])

which was filed by the applicant was directed to be

e
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decided by the order passed by this Tribunal, The
applicant himself had filed the applicatidn inviting
this order. The said order has become final and

£ wov it ¥
the applicant cannot/challenge/on the ground that
the Tribunal could not direct post decisional
opportunity of hearing, I do not find therefore
that the applicent cen receive any benefit from the

above said decision,

The respondents produced the service
record of the applicent and it shows that the pay
of the applicent was fixed incorrectly on the basis
of the date on which he gave the option. The applicent
contended that he hadzggﬁ;ﬁﬁény option, however the
option is to be found at page 11l of the service record,
After considering the relevant rules this question
was considered at various levels and thereafter
the incorrect fixation was corrected by the order
dated 6,9.90, As é}s been stated earlier it was also
confirmed by Divisional Accounts Branch as shown by
the order dated 18,1.,91, As per the Ratlway Services
(Revised Pay) Rules 1986, the fixation had to be
done in referenée to thg SCR cadre in which the
applicent was inftially appointed and was thereafter
regulérised and%ﬁ% his own application was also
promoted to the higher post, I do not think therefore
that there is any substance in the challenge of the
¥

concerned, The respondents éEES fairly conceded: .

e

applicant as :egagﬁs the figation of the salary is

that the earlier fixation was erfeneousv as it was

— E\—‘) s
‘based on the date of gpiign exercised by the appliceant

and they were perfectly justified in correcting the
fixation as per the date on which the applicant was

promoted in the SCOR cadre and subsequently regularised,

000070'.
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The applicant claims that he had filed
the application for repatriation on 30.11,87, This
fact is not disputed by the respondents, however they
have rightly pointed out that on 15,12,.87 the
applicant himself had applied that he be promoted
as Deputy Chisf Controller, The copy of the said
application is Exhibit 3 to the written reply of
the respondents, Rispondents were therefore justified
in holding that the’applicént did not press his
claim for repatriation, Oncé the claim was made
for repatriation on 13,11,37, the applicant ought
to have pressed his claim if hg was genuinely
interested in repatriation at M'g’cage. Howe ver
inspite of doing so he applied for promotion in
the SCOR cadre which necessarily meant that he
had given up his request for repatriation., The
applicaﬁii:had produced the zerox copy of the note
of Senior DOS Bombay.on 21,9.89 to APO (T) Bombay
to the effect that the applicant was to be repatriated
in his parent department immediately and orders to
that effect should be issued without any d elay,
However the service record shows that after this office

o eapbanalron @
note dated 21,9.89/was put in giving all the particulars
such as that the applicant was promoted as SCOR
on adhoc basis, thereafter regularised and promoted
as Deputy Chief Controller, The note further states
that as per the existing instiuctions the employee.
who voluntered for selection could not be withdraWﬁ,
once he was placed on the panel, There is an endorsement
of the DRM on this note that in view of the background
of the case explained to him no orders were required
to be issued in the case of the applicant, The

respondents also rely upon the instructions issued

by the Headquarters office dated 2,2,62 and claim

that the application bﬁ)the applicant for repatriation
would be barred by time, No doubt paragragh 1 of these

000-8000



instructions laid down that @@ﬁﬁﬂ%5‘the employee
g;f?desired to go back to the former post to suit
his own convenience, his reques@i}fé%Lbeing sent
back to the parent cadre within a period of one
year may be agreed to without loss of seniority
in his original cadre. However the right to ckaim
for repatriation is not barred after the expiry
of period of one year, Para 2 of the said
instructions provides that if ihe requesﬁS)is made
by an employee for being sent back to the parent
cadre after one year (it may not be ordinarily{_ J
entertained, but if the employee presses for the

2" : ' acceptance of his request it may be done subject
to the conditioniéﬁhat the G@hployee should not be
given the protection of seniority in the higher
grade, As per these instructions such employee
should be promoted’in the first vacancy but should
be considered junior to all who had been promoted
earlier to him, This paragraph shows that the
claim for repatriation to the parent cadre is %21
not completely barred after the expiry éﬁiﬁﬁ&fgggipd of

< : one year, The applicant still therefore can apply
for repatriation , but ofcourse , subject to the
conditions in paragreph 2 of the said letter (Exhibit
4 to the reply).

The applicant calims that he has been
put to the loss of about B, 75,000/-f§§E§§%e his
request for repatriation made on 30,11.,37 ard also
6.10,37 was not granted. I have already discussed
and found that because of the déonduct of lé::>
the applicant himself it was not necessary <£6F
the respondents to consider his request for

repatriation at that stage., The applicant therzfore

is not entitled to alleged reimbursement of the

00000.9000
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In the ¢ ircumstances and for the reasons

$9 )

alleged loss suffered by him,

discussed above the application is dismissed. However

the applicant shall be at liberty, if he so desires,

to apply for repatriation under pragraph 2 of the letter

of Headquarters dated 2.,2,62 (Exhibit 4 to the reply)

but subject to the conditions in the same paragraph
Such b

and if #he application is otherwise permissible, If

the application is made for repatriation by the applicent,

the respondents shall consider and decide the same

as per existing rules and regulations,

There shall be no order as to

~
(v.D, DESHMUKH)
MEMBER(J)
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CENTRAL  ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH

Original Application No: R.P.NO. 98/93

Transfar Appiication No:

in
0A,NO. 98/91

DATE OF DECISION: 9‘12'1994

Shri Bismillah Shaikh
Patitioner

Shri L.M.Nerlekar o
. Advocate for the Petitioners

The General Manager, C.Rly,B'By,& Ors,
T : --~-Respondent

Shri Sf.Dhawan Advocate for the-Respondeﬁt(s)

The Hon’ble Shri M,R,Kolhatkar, Member (A)

B The Hon’ble Shri

1. To be referred to the Reperter or not ? ;Xf

2. Whether it needs to be circulated to other Benches of ;X(
the Tribunal ? !
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(M.R.Kolhatkar)
MEMBER (A)
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, BOMBAY

3¢

R.P,NO, 98/93

in

RN N

_0AsND, »>98/91

Shri Bismillah Shaikh - «es Applicant
v/se®

The General Manager,

Lentral Railuay,

Bombay V.T. & Ors, B ‘ees: Respondents
CORAM: Hon'ble Member (A) Shri M.R.Kolhatkar

Appearance

Shri L.M.Nerlekar
Advocate

for the Applicant
Shri SeCe.Dhawan

Advocate :
for the Respondents

| ;
Tribupal's Order Dated: @ -/v- ¢
(PER: M.R «Kolhatkar, Member (A)

This is a revieu pefition against the
judgement dated 30.7.1§93. The issue involved
was pay fixation of the applicant in terms of
Railway Servants (Revised Pay) Rules, 1986 and
also the right of the applicant to be repatriated
to the original post, namely, the post of Guard ‘A
which he held pfior to his selection for the posf

of Section Controller. The judgemént held that the

applicant shall be atvliberty to apply for repatriation

under relevant Railuay rules but so far as pay fixation

is concerned, ths judgement held as belou :=

-
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"The respondents produced the service
record of the applicant and it shous that
the pay of the applicant was fixed incorrectly
on the basis of the date on which he gave the
option. The applicant contended that he had
not given any option, houever, the option is
to be found at page 111 of the service record,
After considering the relevant rules this
question was considered at various levels
and thereafter the incorrect fixation was
corrected by the order dated 6.9.90. As
has been stated earlier it was alsoc confirmed
by Divisional Accounts Branch as shouwn by the
order dated 18.1.31, As per the Railuay
Services (Revised Pay) Rules 1986, the fixation
had to be done in reference to the SCOR cadre
in which the applicant was initially appointed
and uwas thereafter regularised and on his oun
application was also promoted to the higher
posts I do not think therefore that there
is any substance in the challenge of the
applicant as regards the fixation of the
salary is concerned., The respondents have
fairly conceded that the earlier fixation
was erroneous as it was based on the date
of option exercised by the applicant and they
were perfectly justified in correcting the
fixation as per the date on which the applicant
was promoted in the SCOR cadre and subsequently
regularised.” -

2, The main contention of the revieu petitioner
(original applicant) is that the Tribunal erred in

not properly applying the relevant rule especially
definition oﬁ:axistiﬁg scale and the explanation

given thereunder in the Railuay Services (Revised Pay)

Rules 1986, The same are reproduced belowy 3-

"Existing Scale" in relation to a Railuay
servant means the present scale applicable
to the post held by the Railuay Servant

(or as the case may be, persaonal scale
applicable to him) as on the ist day of Jan.
1986 uyhether in a substantive or officiating
capacity.

'Explanation' In the case of a Railuay servant,
who was on the ist day of 3January 1986 on
deputation out of India or on leave or on
foreign service or who would have on that date,
officiated in the or more lower posts but for
his officiating in a higher post. 'Existing
Scale' includes the scale applicable to the
post which he would have held but for his
being on deputation out of India or on leave

» or on foreign service or as the case may be,
A but for his officiating in a higher post,"

oo 3/“
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3. According to the review petitioner since he

was on foreign service to SCOR cadre, .in terms of the
ruies, existing scale referred to the scale of the

post of Guard ‘A'jto uhi#h he belonged, Tge applicant
contends that he had given an option on 30.10.1986 to
have his pay'ﬁixéd in thé existing scale and this option
‘was ignored“ According to him, he was not promoted in

1985 but he was promoted only on 11,8.1991,

4, The applicant has;also raised certain other
contentions for review but this is the main contention,
The respondents in the réview petition who are the
T ‘ .original respondents hav; Eontehded tﬁat tﬁe Teview
petition lS not maintainable as 1t 1s im the nature
« of Appeal agalnst the Judgement and final orders
| passed and as there is nQ error apparent on the face
of the record committed by the Tribunal. The adhoc
appointment of the applicant as SCOR yas from 23.2.1985
but he was regularised by selection on 11.8,1987 and,
therefore, the question of giving optién in 1985 did not
y arise. No doubt the applicant had exercised option in
October, 1986 but this was urdngly accented and the
fixation done on that basis was subseqliently corrected
by the order dated 6.9@19?0 and thereafter confirmed by

the order dated 18.1.1991,

Se According to us, tﬁe question of épplicant's
exercising option under Rules does not arise because

at that time he was promoted only on adhoc basis and he

was not required to give an option, No doubt the reqular
promotion related back to 23,2.,1985 but we are not concerned
with that option bﬁt we are concerned with the option
axerc;sed by him actually on 30,10, 1986 which was no

/zkadoubt -wrongly exercised., Therefore, the pay fixation

WY o4/-
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(" garlier /bne by “the Railuays was rightly
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corrected xhrierms of the option urongly exer015ed
and there\;;s no error in the judgement dated
30.7.1993. There is also no substance in the other
contention of the applicant, We are, therefore, of
the vieu ;éét this review petition is liable to be
rejected and it is accordlngly rejected, There will

be no ord%§=as to costs.

P _ | {M.R.KOLHATKAR)

MEMBER (A)

mrie



