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The appllcant has filed this application
praying that the impugned order dt. 10-9-90
> ' : rejecting her claim for Family Pension be quashed
and the respondents be directed to grant her
the family pehsioh. I heard the learned advocates

for the applicant?and respondents,

2. The applicant is a widow of Shaikh Bahulbrahim
who was an employée in the Central Raillway. He

was initially app01nted in 1962 as a daily rated

Khalasi and he became a monthly rated Khalasi

wee.fe 19=2-63. It is stated that he complsted

23 vears of service but admittedly he remained

as a monthly rated Khalasi for all these yesrs.

The said Shaikh Babu Ibrahim expired on 30-~10-85.
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The Provident Fund etc. were paid to the
applicant, She filed an application for

Family Pension which was rejected on

21-4-89 on the:g;ound that the applicant's
husband was engaged on monthly rated basis.

and therzfore the applicant was not entitled

to family pension. The applicant made a further
representation dt. 17-8-90 which was rejected
as per the order dt. 10-9-90 on the same basis

as in 1989.

3. The learned advocate for the applicant
contendéd‘that‘the applicant was entitled to
family pensioniunder the family pension scheme.
It appears thaf this scheme was promulgated
under the pension rules. The extracts of the
scheme from thé Railway Establishment Law and
Practice(1986 édition) are placed before me.

As per the schéme it is applicable to all
reqgular employees on pensionable establishment -
temporary or pérmanent - who are in service on
1-1-1964 or are recruited thereafter. Under the
scheme the only requirement is that the Railway
servant shouLdihave corpleted a minimum period
of one year of service. After considering the
sutbmissions maée on behalf of hoth the sides «*
I find that this scheme is apﬁlicable in case |
of only those employees who were appointed as
regular employees, irrespective of whefﬁer

they became permanent or remainéd temporary.

The widow or the other eliéiblé person of a
regular employee would be entitled to family

pension provided the employee had completed

- 003/“'
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a minimum period of one year of service. But

it is necessary that the employee must be a
reguler employee whether temporary or permanent,
The scheme is also subject to conditions laid
down in para 2403 dealing with the conditions
of qualifying service for pension. The extracts
are produced from the I§d112 Railway Establiszhe
ment Code Vol,II and & Show that the necessary

conditions are®(i) the service must be under

‘Government; (ii) the employment must be substan-

tive and permanent and {iii) the service must be
paid by Goverrment." It is thuﬁgbvious that the
benefit of the scheme is available only in case
of those Railway employees who are appointed as
regular employees in substantive post whether

on temporary or pesrmanent basis.

4, The learned advocate for the applicant

contended that the various provisions of Chapter

- XX of the Indian Railway Establishment Manual

showed that the casual labour who continues to '
do the work for.which he is engidged for more

than 120 days without a break will be treated

as temporaryfi.e. shall be given the "“temporary
status” Jon completion of 120 days of continuous
employment.ﬁﬁhe Chapter thereafter proceeds to
lay down the various benefits to which the

casual labour becomes entitled after he has EJ@M %?q
given the temporary stitus. It was rightly
contended by the learned advocate for the
respondents that the Chapter itself dealt with

the casual labour engéged either on daily rated

basis or on monthly rated basis and it did not

deal with the regular employees either temporary

vy



or permanent. The question that arises is
whether the temporary status which is given

to casual labour under Chapter XX of the

Indian Railway Establishment ianual also
entitles him to the benéfit of pension or

in case of his death theibenefit of family
pension, The learned advocate for the applicant

rélied upon the judgment of the Mydras Bench of

this Tribunal in O,Somayamuthu vs. U.0,I,

(OuA.82 of 1990 decided on 28-6-1991) In this

case the casual labour was given the temporary
status in 1976 and he retired in 1988. He was

not given the pension as regular service +%L45 kf
50% of the temporary service was less than

1Oyears, The Tribunal found that full temporary

"serviced had to be counted and the applicant

was entitled to pension. The applicant however
cannot get any benefit of this judgment as

it has been declared to be per incurium by the
same Bench in C.A.16/1990 S,Parthasarathy and
Othefs vs, U, 0.1, & Ors. decided on 25-10-91

The question in this case was pracisely the same
which is presently before me in the present case.
The applicants who were appointed as casual
labourers were gfanted temporary status after
completion of thé requisite service. They con-
tended that they would be entitlad to count
their service as casual labour after attainment
of temporary status, for the purpose of post
retirement benefits. They claimed that the entire
period of their service after they were granted
temporary status to the date of regular absorption

had to be counted for retirement and pensionary

benefits. The judgment in the case of O.Somayamuthu vs.

.y



-
-

'*-.

U.0.I,{0.A.82/90) was relied upon. The Hon'ble
| helot 27

flembers, however, we#ted that the judgment in
0.A.82/90 had been rendered without noticing
the decision of the Supreme Court in AIR 1988
SC 390, Ram Kumar and others vs. Union of India
and Ors. and without noticing the relevant
provisions ofithe iarnuzl and the decision head
to be treated as a decision per incurium.

It was found that the Supreme Court had held

in the above cited case that even though
certain benefits were given to casual labourers
on acquisition of temporary status, pensionary
benefits woul& not be admissible to them. The
an'ble Members, also referred to the decision
of this Tribuﬁal in B.S.Bhaskar and others vs.
Union of India & Ors. 1983{(7)ATC 351 in which
it was held tﬁat there was a difference

between confirm§§§!§§ temporary status

on a casual employee and a temporary emplovee
of the Rallways. It was held that the grant

of temporary status and the appointment as

a temporary railway servant were distingﬁg§h?d b
and the temporary status is granted to a

casual labour for the purposéiof extending
certain benefits onf;ﬁ/he does not become a
temporary wailway servant. The Division Bench

after considering all thece authorities and

' relevant provisions found in the cagse of

S.Parthasarathy and Ors.«&aééggéﬁ that
temporary status and temporary service in

the Railways are not one and the same and
declared that the decision in the case of
O.Somayamuthu vs. U,0,I,(0.A4.82/90) was

per incurium. There cannot be any dispute
about the principles l2id down by the relevant

rules and the decision of the Hon'ble Supreme Court.
e 5/=.
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It is obvious that the .temporary status
pghith is given to a casual labour under
S . | Chapter XX is only for the-purpose;if the
benefits which are given to him under the
same Chapter., If the temporary status is
given after completion of a certain period
of service the employee cannot be taken as
a temporary empioyee in a regular or
substantive post. In this view of the matter
the respondents rightly held that the
applicant was not entitled to family
| pension. No doubt it was‘unfortunate that
- the husband of the applicant remained as
‘ a monthly ratedlKhalasi for a long period
of more than 20 years but that position
cannot now be altered. Although he was
NS entitled to the temporary status under Chapter
",- XX of the Menual his service could not be
taken as a qualifying ser?iCe for pensionary

benefits either to himself or to the applicant.

. 5. In view of the reasons discussed

" ﬁ’ above the applicétion is liable to be dismissed.
The learned advocate for the applicant pointed
out that the Preéident hag the power to declare
that any specified kind of service shall count

& for pension and the Tribunal may give the suitable

directions. However, I do not think that it would be
just and proper to give such directions. The
applicant shall,however, be at liberty to make
such a representation if she is advised to do so.

- 6. Injresult the application is dismissed
with no order as to costs.
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