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DATE OF DECISION _ 4 fu. e

Shri Avinash Kumar Sharma Petitioner

Shri S.P. Faxxex Kulkarni Advocate for the Petitioners -
Versus‘
‘ ' Comptraller apd Aucitor Gea, ... Bespondent
et of India New Delhi .
' - : S :
Shri U.M.Bendre_for. Shri __ Advocate for the Respondent(s)
P.M.Pradhan : -
CORAM: ,

'~ The Hon'ble Mr. USHA SAVARA, MEMBER (A)

The Hon'ble Mr,

a N

1, Whether Reporters of local papers may be allowed to sae fﬁg//

~ Judgement ? - : :
2, To be referred to the Reporter or not ?
3. Whethertheir Lordships wish to see the fair copy of the

Judgement ? . %ja .
4, VWhether it needs to be c1rculated to other Benches of thg
e Tribunal ? - ; . l
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BEFORE THE CENTRAL ACMINISTRATIVE TRIBUNAL

BOMBAY BENCH

QRIGINAL APPLICATION NO:521/91

Shri Avinash Kumaf Sharma ees. Applicant

V/s

Comptroller and Auditor General
of India New Delhi, esss Respondents

CORAM : HON'8LE USHA SAVARA, MEMBER (A)

ﬂggearance :

Shri S5.P,Kulkarni, Adv.
for the applicant.

=y Shri V,M,Bendre, 'Adv,for
Shri P,M.Pradha, Adu.
for the respondents,

 JUDGEMENT - DATED: 9..10,1992

(PER : USHA SAVARA, M/a)

The applicant, who is an officer in the
I,AA, Department since 7.12.1965 was due to cross the
efficiency bar on 1.6.1987. Normally the Departmental
Promotion Committese should have met in April 1987
~y for considering the applicant's case for crossing of
’ efficiency bar 0nﬂl.6.1987. The Departmental Promotion

Committee met on 54.2;1988; i.e. nearly 10 months

later, He was communicated adverse remarks for the

year 1986-87 on 25,2,1988 i.e. o¥e day after the

Departmental Promﬁtion Committce met, He made a.

representation against the adverse remarks within the

stipulated peridd on 17.3.1988, However, the Departmental

Promotion Committee did not find him fit for crossing

the efficiency bar friE 1.6.1887.
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2. Shri Sﬁﬁi&iﬁé%ﬁ%? learned coufisel for the applicant
submitted that the Departmental Promotion Commikbge which
met on 24,2.1988 éould only have considered those
confidential reports, which it @g@ld have considered,

hat it been held as per the prescribed schedule, i.e.

in April 1987, Hémeuar, it was alleged that the Depart-
mental Promotion Committee had taken into consideration
the uncommunicated confidential report for 1986-87,

and for that reason émone, the applicant was not

alloued to cross the efficiency bar, It was also Shri
Saxens's case thaf when the applicant was allowed to
cross the efficiency bar by order dated 8.,3.1990 from Ej:}
1.6,1989, his pay should have been fixed at Rs.2825/-
instead of Rs.2675/- and Be could not have been

precluded from earning his two increments due on 1,6.1988
and 1.6.,1989 as sben as he was allowed to cross efficiency
bar., Reliance was placed on Fundamental Rules 25(8) as

well as judgements of the Tribunal,

3 Shriﬂfﬁaﬁiie appeared for Shri Pradhan and produced
the relevant records as directed. The Departmental
Promotion Committee which met, on 24,2,1988 "deferred the(-
applicant's case for crossing of efficiency bar till
receipt of next cbnfidential report. This was also

stated in the uritten submissions, The 'deferring’

Was done as the applicant had received adverse remarks
for the year 1986-87, The Departmental Promotion Committee
which met on 6.9,1988 deferred consideration of applicant's
case in view of the fact that the applicant' representation
against adverse remarks for the year 1986-87 and 198788
was pending. Subseguently, the competent authority came

to the conclusion that there was no merit in the
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representation and all the acdverse remarks were
retained. In the Departmental Promgtion Committee
meeting held on 25.8,1989, the case uas dererredmﬁg%%g

a special report‘ g was called for, uwhich was

placed before the Departmental Promotion Committee

which met on 3.,11,1989, The applicant was found fit

to cross the efficiency bar from 1,6,1989, and his

pay was fixed accordingly. It was not denied by

Shri Bendre that the applicant was communicated the

adverse remarks for the year 1986-87 on 25.2.1988,

but it was submifted that the applicant had been

warned verbally on many occassions. The Departmental

Promotion Committee which met on 24,2,1988 had to takeg
into consideration all the records which were placed
before the Departmental Promotion Committee, and there e

was no illegality in their actions. The principles of
natural justice had nbt been violated, and the Original

Application deserves to be rejected.

1

4., I have heard both the learned counsel at gmeat
length, and perused the relevant records. Prior to
1986-87, the applicant's record was guite good, Though

he had been giuén an adverse in 1984-85, the same had
been expunged. S0, as on 1.,6,1987, there was nothing
adverse in the record., However, the Departmental Promo-
tien Committee, which met on 24.,2,1988 took into éii::i:;%
consideration the'uncommunicated! remarks for the

year 1986=-1987, whereas they should have relied upon

the reports which were recorded prior to April 1987, since
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according to the time schedule,the Departmental Promotion
Committee should hade met in April'1987. It is an accepted
fact that the efFiciency bar cases should be considered on
the basis of "reports of performance upto date available at
the time of such consideration®. The consideration of
conficdential report which uas written after April 1987

was totally irregular and for this reason, the impugned

order deserves tuo be guashed,

Se It is nou an accepted principle that whether

it be for crossing :efficiency bar or for promotion, neither
of the twe ca®n) be withheld when it falls due on the

ground of adverse entry in the ponfidential report unless

the remark has beenLcommunicated to the person concerned

and so long as the representation, made within the

stipulated périod, i; pending, This view is supported by

the Hon'ble Supreme Court's recent bronouncamﬁﬁjas well,

6 In view of fhis I have no hesitation in settin?%{
aside the impugned order dated 8,3.,1990 viz-a=-viz the z.\ﬁ
applicant. ; |
7o The respondénts are directed to allow the 4
applicant to cross the efficiency bar with effect from
1,6,1987, to release the increment due to him with effect
Fro% that date and refix his salary progressively and
disburse the arrearsjaarked out on the 5asis of increment

within a period of 2! months from the date of communication

of this arder, The case is disposed of accordingly.

8. Thare shallibe no orders as to costs,

_AD{ %i&nnr~%«r=J .

{USHA SAVARA)
m/A
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