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BEFORE THE CENTRALAADMINISTRATIVE TRIBUNAL @
BOMBAY BENCH, CAMP AT NAGPUR.

ORIG APPLICATION NOC.5%¢ .

R.L. Pampattiwar,

Incone Tax Inspector,

o/eo Deguty Cagn.as;zgner oga I.Tax

Rang Sara ers dar

NAGEUR = ’ ’ «+ Applicant,

Vs,

1. Unien ef India, thre
Secretary, Ministry o
Finance, (Dept. of Revenue),
North Block,

2. Chairnan,
Central Board of Direct Taxes,
North Block,

3. Commissioner of Income Tax,
Vidarbha, Nagpur = 440 001, «. Respeondents.

Coran : Hsn'ble Ms. Usha Savara, Member (A).

Mr.G.P. Hardas, Advocate
for the applicant, ‘

Mr.K.De Kelkar, Counsel
for the Respondents.

JUDGMENT : Dated: i5.7-1994
0 Hen'ble M3. Usha Savara, Menbdr (4)f

At’%ﬁiﬁiﬁ&hoﬂ point is the subject nmatter of
this application whether the applicant, who was in receipt
of special pay as UsD.C. working in the Internal Audit Party
in Incone Tox Department fron October,- 1975 to 12.9.1977
was entitled to nefue the special pay with hisc pay for
fixation of his galary on his prenotion as Heaii Clerke.

20 The learned Counsel ef the applicant, Shri
Hardas places reliance on the Judgment rendered by the
Kerala High Court in W.P.No,4014/77, M.D. Baksaria &
70 Others Vs. Secretary, C.B.D.T., New Delhi, and the
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C.A.559/91,

Judgment ef Ahmedabad Bench in T.A.184 ef 1986 vide
Judgnent dated 28,1.1988. The applicant's representatien
addressed te C.B.D.T., New Delhi for merging ef special
pay while fixing his pay en prometien te higher poﬁt was
‘rejecteds Hence this application,

3 Shri K.D. Kelkay, Learned Ceunsel fer the
respendents vehemently eppesed the claim ef the applicant.
Thaugh it was net disputed that the applicant was getting
special pay while working in the L.A.P., yet it was denied
that this weuld entitle him to;inclnde the special pay

-

fer fixatien ef pay on premotien. He drew eur attentien
te the Gevernment ef India circular dated 9,6.1977, which

askeg it clear that the special pay is given fer
perfermance of ardusus nature eof duties, and is payableé
as leng as yeu are perferaming such duties. It is mentiened
that special pay granted in these circumstances, is net
te be treated as part of basic pay. Thie circular refers

. te circular dated 16.5.1974, which discussed the payment
of sprcial pay and its effect en premetiens

4o Shri Kelkar eppesed the claim en anether greund.
He referred te erder (11) F.R. 22«C, which deals with
treatment of special pay fer purpose of fixation ef pay en
premotien. Twe cenditiens are laid dewn for fixing the
pay on premetien in cases where a Gevernment servant is in
receipt of a speoinl‘fgW; pest.

(1) Special pay should have been granted in "lieu
of separate higher scale " e.g., special pay
granted te Stene~typist, Clerk~in.charge etc.

(i1) The special pay sheuld have been continususly
drawn in the lewer post for & minimum peried
of 3 years on the date of premetien.
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(i11) In both cases, it should be certified that,
but for the prenotion, the Governnent servant
would have continued te draw the special pay
in the lower post.

0.4:559/91,

S5e If these oonditions are fulfilled, then the
pay in tﬁe higher post will be fixed, under the nornal
rules, treating the special pay as part of basic pay. - In
other cases, the pay in the time scale of the higher post
will be fixed, under the nornmal rules, with reference to
the basic pay drawn in the lower post (excluding the
special pay)es The learned Counsel subanits that the'
applicant had not conpleted 3 years continuous service in
the I.A.P. and had not drawn special pay for 3 years
continuously as he was posted there in October. 1975, and
was propoted as Head Clerk on 13.09.77. For this reason
also, it is argued by Shri Kelkar, the applicant’s clain
Reserves to be rejected.
6. I have heafd the legrned Counsel for opposite
parties, and perused the judgrents relied upon. The
circulars of the Governnent of India on the subject have
also been scrutinized. F.R. 9(25) defines special pay _
an addition, of the nature of pay, to the enoluneats of
a post or of a Goverannent servant, granted in ¢onsideration
of -

(a) the specially arducus nature of the dutiés; or

j—

(b) a specific addition teo the work or responsibility-

h The applicant, a U.D.C. was posted in October, 1975, in the

wing of the Departnent, known as Internal audit party. It
was during this period that he drew the special pay of
B.25/=. The clain for treating the special pay as nerged
into bhasic pay for fixation of pay on promotion is based
entirely on the ratio of Kerala High Court, and C.A.T.
Ahnedobad Ebnch; These Judjnents were based on Board's
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lettor dated 06.12.1972 which clarified that special pay
attached to the poots of U.D.C., in internal audit parties

should be treated as having been sanctioned in Lisu nf

higher aenles nf pay. The respondents, in the above cases,
relied upon letter dated 31.12.1979, issued by Governnent
of India, which conveyed that it had been ipndvertently
stated that special pay for the post of U.D.C., in I.A.Fg,
should be treated as having been sanctioned in lieu of
higher acales of pay. It was further informed that

-: by 3»

corrections were pade in Fara 7 of the letter dated 06.12.1972,

and instead of "in liou of higher scales of pay", read "fer
arduousuoss of work", Howover, since this correction was
pade on 31.12,1979, and it could not have retrospective
effect to the prejudice of a Governnent sorvant, therofore
the order of pay fixation of the petitiocners in the above
pentiened cases were quashad.

7. ~ The facts in the case bofore are undisputed.
However, it is denied that the special pay was granted to
the applidant in lieu of higher pay scales. The circular
issued by the Governnent of India, C.B.D.T. dated 09.06.1977
nakes it clear that special pay attached to the pest of
U.DsCos 4in I.A.P.s is given for perfornance of arduous nature
6f work, and 1s payable so long as the person perforns such
duties. It is specifically mentioned that the special pay
granted for arduous nature of woerk is sint to be treated as
part of basic pay, but is only protected on pronctien by
granting personal pay equal to the difference between pay +
special pay in the lower scale poest, end pay due in the
higher scale post. This circular also nentions an earlier
circular dated 18,05,1974 in which the issue of paynent of
special pay to a nenber of l.A.P. and its effect on prenotion
hag been discussed. Both- these circulars clearly lay down
that special pay to U.D.Co.g in I.A.P.s are given for
perfoernance of arduous nature of duties, and such special

pay is pot treated as part of dbasic pay. These circulars
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were not placed before the Hon'ble Kerala High Court .
or the Ahmedabad Bench of C.A.T. The only circular
placed before thea was dated 31.12.1979, so their
judgnents were on.the basis of that circular. The
respondents have placed before me the fact that in
reality a clarification had been issued as early as
1645.1974 regarding the special pay attached to the
post of U.D.Ces working in I.A.P.s. This case is
distinguishable on facts from the ¢ase before the

iE} ) Kerala High Ceurt and the Annedabad Bench of the
‘fft Tribunal, before whon these circulars were net placed
3 !
\ﬁ%@b/’ at the relevant tine. The facts and circunstances

befofe the Hon'ble Kerala High Court and the Ahnedabad
Banch were different, and therefore, the judgnents are
not applicable to the facts and circunstances of this
case. The applicant who was working as U.D.C. on speciil
L pay in the I.A.P. froem October, 1975 te 12.9.1977 is

g fully covered by the circular dated 16+5.1974.

8e In the facts and circunstances of the case,
(' & this application is net allowed, and the prayers of the
applicant are rejected., However, there will be ne order

as to costs.
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( MS. USHA SAVARA )
MEMBER (A).
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