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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: BOMBAY BENCH:
AT BOMBAY

+

ORIGINAL APPLICATION NO.161 of 1991

DATE OF JUDGMENT: 22-J NOVEMBER, 1991

BETWEEN:

Mr, VaséntiVithal Joshi o - ~ Applicant

1, Union of India rep. by the o '
Secretary,
Ministry of Defence,’ . :
South Block, New Delhi, Co.

*

2, The Director General of Ordnance
Factory, Calcutta-1,

3. The General Manager,

Ordnance Factory, . = =+ =«
Dehu Road. n '

4., The Chief Céntroller of Accounts (Fys)
*IOA, Auckland Road,.
Calcutta71 oo ‘Respondents

COUNSEL FOR THE APPLICANT: Mxx Applicant in person

COUNSEL FOR THE RESPONDENTS: Mr, V.,M,Bendre

” /
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CORAM: Hon'ble Shri T,Chandrasekhar Reddy, Member (Judl.)

Hon'ble Shri M.Y.Priolkar, Member (Admn.,)
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JUDGMENT OF THE DIVISION BENCH DELIVERED BY THE HON'BLE
SHRI T.CHANDRASEKHAR REDDY, MEMBER (JUDL.)

R

This application is filed under Section 19 of

the Administrative Tribunals Act, 1985 for. the following

- reliefs:-

(1) to declare thét’the pay fixation of the ®
applicant on promotion as per Note 7 of
GOI Min. of Def.8.M.No,2(54)/5801/D(Civil.I),
dated 15.7.1960 issued under Art.>56 of CS, read
with GOI Min, of Def.0.M.No.2(1)/83/D(Civ),

' dated 8.2.1983 under ART 526 of CSR is legal,

correct and proper;

(2) +to declare that the action of reduction in |
salary of the applicant by the respondents

is illegal and ultravires the CSR and A

void ab-initio; S /

' (3) to restrain’ : the respondents from recovering {

the alleged overpayment from the’ applicant; ‘
: o |

(4) to order the respondents to pay the reduced /

pay to the applicant; and ' /
(5) +to award the cost of the application to /

the appliéant. . : f

contd.J..
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The respondents in this cése are, (1) Secretary, Ministry
of Defence, Union of India, New Delhi, (2) Director
General of Ordnance Factories, IOA, Calcutta, (3) General
Manager, Ordnance Factory, Dehu Road, and (4) The Chief
Contfoller of Accounts (Fys), IO0A, Calcutta. The facts
giving rise to this application in brief may be stated

as follows:=-

‘The applicant served in the Army for 28 years
with effect from May 1954 to May 1982 and on completion
of.the terms and conditions of service,.retired from the
Army in‘the rank of Subedaf.‘ This was.his substantive
| post and his last pay drawn was Bs,575/-, The applicant
was fe-employed as LDC with effect from 2.4.1983 in the
pay scale of Rs.260-400 in the Ordnance Factory, Pune
(office of the[Qiﬁ?respondent)., His initial pay on new
employment as LDC was fixed at Rs,400/-. The applicant
was promoted as UDC with effect from 15.4,.1986 and by

grant of advance increments, the applicant's pay was

a—

a—"

fixed at Rs,530/-. The applicant is still in service

as on today.

.

2. The Audit authorities examined the pay fixation
of the applicant in the light of the Departmental instru=-
ctions and circulars and it was noticed by the Audit
authorities that the applicant haa been accorded (1)

undue and unintended benefits, (2) the pay fixation

j -C- 7/ o : contd,...



apprdved on earlier accasion was irfégular i.e., firstly
at the time of initial appointment and secondly on
promotion as UDC. (3) the said pay fixation&?aékfound
contrary to the provisions as contained EgmfﬁgiGovernment
orders. So, the office of the Chief Controller of
Accounts (Fys), Calcutta, issued proceedings dated
22.7.1989 to the General Manager; Ordnance Factory,

Pune (RespondentvNo;B) informing him that inrview of ".
the above position in respect of the applicant regarding

refixation of pay on promotion as UDC is to be considered
1

as incorrect, that requireélimmediate cancellation and

_therefo:qé%ut up fresh proposals for fixation of pay of

the applicant and also to take effective steps with regard
to recovery of overpayments. The apélicant after knowing
that such proceedings were tikely to be initiated for
refixation of pay of the applicaqt, the applicant gave

an application on 7.9.1989 to the 3rd respondent pointid-

out to the 3rd respondent that his pay in the post of

" LDC and also in the promotional post'of UDC had been

correctly fixed and that there was no need to refix his

IS

. 3
pay-in either of’his posts. The applicant also pointedout
gﬂ’mc!&"‘-i
by ¥ISBg a seperate application dated 24,12,1990 that
under the prov1sions of Ministry of Finance Memo No.
F5(10) Estt-III(B)64, dated 30.12,1970, re-employed

WS
pensioner who . ~ confirmed in a re-employed post if

contde. ..
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promoted or transferred to ancther post, his pay in the
new post should be fixed either under Fundamental Ruies
or under the ordér ccntainad in Government of India
decision N0.1'(i.e., Ministry of Finance D.0.M.No.
dte.15-7=60) uhichevgr is more advéntageous'to the person
concerned, We have already referred to the letter
dt.27-7-89 issued by the Chief Controller of Accounts
(FYS), Calcutta to tbe General Naﬁager, Urdnance factory,
Pune (3rd Respomdent)f Inview of the said letter
dt.27.7.89 to the Gemeral Manager, Ordnance Fgctory, Pune
(3rd Respondent) by the Chief Controller of Accounfs,
Calcutta,.the General Nanager,vﬂrdnance Facta;y, Pune issued
'procéedings to thg applicant informing the applicaﬁt
éhat fresh pa; fixation proposals in iespeqt of the
applicant gsre in progres; and that over’paymegt will
be recoversd from the pay/gratuity of the applicaﬁt and
that the‘applicant may refund excsés amount drauwn by
him towards salary in lumpsum apd that the aﬁplioant
- will also be intimated tne amount that has to be refunded
by him, According to the applicadt, the original pay
fixation of the applicant in the LDC post and UDC post on
resemployment as a pensioner was Legal, theéégfiéfgfpe
respondents in initiating fresh proposal for fixation
of pay wasg illegal,ultravires and as such void. Further,

according te the applicant, when he collected his pay

slip for the month or february, 1991, he-came to knou

that his basic pay had been reduced. It is also the

a——
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case of the épplicant that the a ction of the respondents
in feducing the salary of the applicant is also illegal
and void ab-initio. So, the applicant had filed this

application for the reliefs already indicated above.

The respondents have filed a dstailed reply opposing

the application,

We have gone through the Anmexures R-2 to R-9 that
are appended to thevreply of the respondents. Annexures
R-2 to R-9 are ;arious copies of Memos, Office Memas,
letters, instructions}issued by the competent authorities
of the Central Government infixation of pay of the re=-
employed pensioners in the original post on re-employment
and promotional post. Ue are cormcerned in this Original
Application about the correctnéSS of the pay of the
applicant in the LDC post with effect from 2-4-83 and also
in the UDC post with effect from 15-4-86. As already
pointed out, the applicant uwas re-emplcyed as LDC in the

factory of the 3rd Respondent with effect Prom 2-4~83 in

the hay scale of Rs¢260-400 and later promoted as UBC with

effect from 15-4-86. l'he initial pay of the applicant

- admittedly on re-employment was fixed at Rs,400/- and on

promotion at Rs.560/-. The applicant‘'s pay was fixed at
the time of initial appointment inview of the option

submitted by the applicant to fix his pay in terms of

*
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government of Im ia OM dt.15.7.60 read with DM dt.8.2.83.

L 2R 7 L

Subsequently it was found that the abave pay ?ixaticn_uas
not in confermity with the government of India OM dt.15.7.60
read with OM dt.B8.,2.83., The said gaverhment of India's
instructions specify that're-employed pensioner opting
under OM dt.B.é.BS is entitled to get his pay fixed at
the minimum of the scaleL}fff:f?.no haraship to him.
Inview of that, the applicant's pay was revised and

o a2 Vutnz § s e ke f af- e mymaavamam 799
re-examined and the applicant's pay scale i.s., Rs.260/-

(AN

at the time of initial appointment, The pay fixation
of £he applicant subsequent to his promotion to UDC post
was also erroneously fixed at Rse560/- under OM dt.15.7.60
read with OM dt.25-1—65; At the stage of initial appoint-
ment, as the applicant's pay was errbneously fixed, the
apglicant was not entitled ﬁbr grant of advance incre-
ments in the promotional post..‘As such, revisw of the
pay Fixation'aléo bscame necessary in the case of the

applicant after promotion to UDC post. In the event,

the pay is fixed inadvertantly or erroneousty by giving

un-intended benefits, the same can be revieuwed and it

can be modified and overpayment if any can alsb be r e~
covered by bringing the facts to the notice of the

individual. Imaccordance with the OM No.2(1)/83/0(Civ.I)

dt.8.2.83, full pension has to be ignored igugréd for
fixation of pay and accordingly the applicant's pay

had been fixed ignoring the full pension in the grade

? C ("ﬁ"*f ‘.,,.8.
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of UDC, Annexure R-1A shous that the pay has been fixed

in the original scaleg as also in the revised scalep as
/

LDC. As can be seen from Annexure R-1A the applicant

was entitled to Rs.260/~- as on 2-4-83, Rs.266/- as on

1-4-84 and Rs.272/- 2s on 1-4=85 as the original pay scale

of the LOC post was Rse260~6-290-EB~6-326-8-366-E6-68-390-400.

In the revised scale, the applicent's pay had been arrived
at Rs.1010/- 2s on 1-1-86 and Rs,1030/- as on 1-4-86, Apart
from the scale of pay as mentioned above, the applicant

was entitlec to draw full pansich seperately.

ARs already pointed out, the applicant was promoted
to the UDC post with effect from 15-4-8§; The pay scale
of tﬁe applicant admittedly in the post of UDC in the
revised scale was %.12Dﬁ-2040. So, under the normal
rules, thepay of the applicant was liable to be fixed
at Rs.1200/- Qith effect from 15-4-86 in the pay scale
éf %.1200-2G40. Uhen so fixed under the normal fulas,
‘the pay of theapglicant in the UDC post a s on 15.4.86 will
be Rse1200/=-, R5.1230/« as on 1-4=-87, Rs.1260/~- as on 1-4-88,
k;1290/- as on 1-4-89, %.1320/~ as on 1-4-90 and %.1350/-'
as on 1-4—91.' So, the said pay Pixation of the applicant
both in LDE post and UDC post acﬁording to us is in
complsete cbn?ormity with the rules and as already pointed
out, Annexure R-1A shous the pay fixation of the appli-

cant both in the LDC post and UDC post. In the UDC post

also the applicant is allowed to draw full pensien. So,

'7_ ’c."‘\"._f seeeeTe
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the pay of the applicanf fixed under Annexure R-jA and
as indicated above appeafs to be correct and in accor-
dance with the rules and necessarily we have to hold

~

that the said pay fixation is legal and valid.
[

Now, the question is, u?ether the applicant is liable
to refund the excess payment drawn by him towards salary
in the LOC éost and UDC post to the respondents. A
similar matter was decided in C.S.Bedi Vs, Union of India
and another (ATR 1988(2)CAT 510)., In this judgment there
is also a reference to Nilkantha Shah (1987 (3) SLJ (CAT)
306) pars 15 of the judgment in C.S;Bedi:s case is’

reproduced below :

{ “15. Twill even assumc that there was a mistake in the fixation of pay of
T the applicant and that mistake came 10 the light of authoritics only
I in 1986 and that mistake is even rightly sought to be corrected by ,
- them. Whether in such circumstances, recoveries should be permit- o

B e ]

) R ted or not came up for considcration before a Division Bench of the
Y. A Calcutta Bench of this Tribunal in Nilkantha Shah's case where the
T o ’ dclay was only 7 years as against 16 years in the present case. In

' e upholding the claim in that case thatin such cases recoveries should

not be permitted, the Division Bench expressed thus : o

‘1. Wehave, however, taken into account the fa:t tha: the respon-
dents . ook more than 7 ycars in detecting thwir miistake
regarding wrong fixation which resulted in over payment of
more than Rs. 13,000/-and even after waiver of 50% on com-
passionate ground, the applicant required to pay back more than '
Rs. 6,000/ from his salary, When the applicant was given the
_benefit of reviscd pay, he was not aware that he would have to
pay back the excess amount drawn and he spent the amount
. ) P, according to the pay scale that he enjoyed. Any deduction at this
LR T late stage definitely causes hardship to the applicant. It is also
R S quite  clear that the applicant was not resporsible for the !
non-detection of the mistake of the Depariment for along seven ;
years.’ .

. - - - -
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pr oceedings of the General Manager, Urdnance factory,

Oehu Road, dt.17.,12,90 the applicant was informed that

0000100
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fresh pay fixation proposal for the applicant ggg% in

LR J 10 * e

progress and that overpayment will be r ecovered from the
pay/gratuity of the applicent, As a matter of fact,

as can bebsaenﬁfrom the pleadings aof the applicant it

is only when the pay slip of the applican; was issued
in the month of February, 1991, that he could knou that
his basic pay had been reduced. %he applicant is not at
all responsible as when the excess amount was drawn in '
his pay. The applicant was not aware that he would have
to pay back the excess amount draun by him, At>this
stage, if repayment is ordered, that would cause a great
hardship to the applicant. In the other OA No.265/91
that is decided along uwith this ﬁA, we have held that
till the date of his retirement (3&-1-91) the excess
payment is liable to be uéived by the'respondents; The
applicant in tnis OA and the appiicant in OA 265/91
stand on similar Footing. In these circumstances we
Feei that it would bé fit and proper té direct tné res-

pondents to waive the excess payment made to the appli-

cant upto 31-1-91 with effect from 8-2-83,

Inview of the abpve diécussion, we hold that the pay
of the applicant in the post of LDC as fixed in Annesure
R-1A (page 20 of the reply affidavit filed by the respon-
dents) at Rs.260/- as dn 2.4483, B5.266/~ as on 1.4.84,

Rse272/=- as on 1,4,.85 and in the revised scale in the same

post at Rs,1010/- as on 1.1.86, Rs.1030/~ as on 1.4.86 and

',T—— 'C" L XY °
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the pay of the applicant in the revised scale in the
uoc pogt‘at R+ 1200/~ as on 15.4.86, R5.1230/- as on 1.4.67,
Rse1260/~ as on 1.4.88, Rs,1290/- as on 1-4-89, Rs.1320/-
as on 1-4-90 and Rs,1350/- as on 1-4-91 is correct, legal
and valid, We direct the regpondents to waive all fhe
excess payment drawn by the applicant in the post of LDC
as well as in the post of UDC towards his salary with
effect from 2-4-83 to 31-1-91, Ue Purther hold that the
applicant will be entitled to the retirement benefits
inaccordance with law as and when he retires, The
gpplicaticn is alloued'accordingly in part. Ue make no

order as to costs.

T'Ckﬁm@nmga\}-"\“ﬁ'\t RQ‘)W\‘O ) —
(T.CHANDHASEKHAR REDDY) (M.Y.PRIODLKAR)
Member (3J) Member (A)

Dated: 2 November, 1991.
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