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‘ORIGINAL APPLICATION NOS : : (j}%x

T.A. No. 139/87.
0.A. No. 555/88.

0.A. No. 440/89.

O0.A. No. 666/89.

O.A. No. 778/89.

0.A. No. 785/89. {
0.A. No. 909/89.

0.A. No. 341/90. - - v /5
0.A. No. 15/91.° \\i
O.A., No., 817/91.. \T{l\

0.A, No. 411/93. - |

0.A. No. 1095/93,~
0.A. No. 589/95. .

DATED This = ' day of MAY __, 1998.

CORAM Hon'ble Shri Justice R. G. Valdyanatha,
, Vlce—Chalrman.

Hon'ble Shri P. P, Srivastava, Member (A).

- T.A. NO.: 139/87

All India Scheduled Caste and
A . Scheduled Tribe Railway Employees
Association through
Shri V. J. Kshirsagar. . .e Applicants

(By Advocate Shri D.V. Gangal)

Versus

l. The Union Of India through
The Ministry of Transport,
Department of Finance,
Railwa{ Board,

New Delhi - 110 001,

2. The Union Of India through
The General Manager,
Central Railway,
! Bombay V.T. ~ 400 0OOl.
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The Chief Engineer,
Central Railway,

The Chief Personnel Officer,
Central Railway,

Bombay V.T. - 400 00]. 7 .

(By Advocate Shri M.I, Sethna
alongwith Shri V. D. Vadhavkar,
Shri V. G. Rege and Shri S.C. Dhavan),

0.A. NO.: 555/88

Sa

1.

Sakharam J. Phale,
Chawl No. 13/18,

- St. Mary Road,
‘Mazgaon,

Bombay - 400 010.

Shri R. B. BRathod,

306-A, Ramesh Bhuwan,

Nana Chowk, 3rd Floor, '
Grant Road,

Bombay -~ 400 007,

(By Advocate Shri D. V. Gangal)

2.

VERSUS

Union Of India through
The General Manager,

. Central Railway,

Bombay V.T.

The Controller of Stores,
Central Railway,
Bombay V.T.

(By Advocate Shri M.I. Sethna -
alongwith Shri V. D. Vadhavkar).

¢

-

Respondents.

Applicant

Respondents.

...3
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l. Union Of India through the

3. Sr. Divisional Personnel Offiter,

e
W
-

I

OaAo NO:: 490188- .

Lahanu Tukaram Bharit,

"Agricultural Bank Road,

Near Urdu School,

R. No. 4/59, .

Post : Igatpuri, .

Dist. Nasik. ees - Applicant

(By Advocate Shri D.V. Gangal) "

Versus

l. Union Of India through
The General Manager,
Central Railway, - .
Bombay V.T. - 400 001,

2. The Divisional Rly. Manager,
Central Railway,
Bombay V.T. - 400 001, .+ Respondents.

(By Advocate Shri M.I. Sethna

- alongwith Shri V. D. Vadhavkar)

. '0.A. NO,: 666/89,

#. Shri Premsingh L. Verma.
2. Shri D. S. Randive.

3. Shri V. S. Deshpande.

4, Shri M. N, Singh.

"~ 5, Shri S. A. Ahmad

(All working as Chief Ticket
Inspectors in the Bombay Division
in the office of the D.C.T.I.,
Bombay V.T.)

6. K. P, Risbood.

(Working as Asstt. Chief Ticket .
. Inspector in the office of o
D.C“r .:I‘ ’ Bombay VOTI) a8 8 N)plicants

(By Advocate Shri G. K. Masand) .

. VERSUS |

General Manager,
Central Railway,

2. The Divisional Railway Manager
(P), Central Railway,
Bombay V.T,

Central Railway, Bombay V.T. «++ Respondents.

(By Advocate Shri M.I. Sethna alongwith
Shri V. D. Vadhavkar).

. I"E!:[‘ .
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O.,A. NO.: 778/89,

1. All India SC/ST Railway
Employees!' Association,
Engineering Branch, .
Bhusaval through its
president - P.S. Jadhav,
‘having its Office at
RBI 877, Upali Nagar,
Haddiwali Chawl, Bhusaval.

2. Shri R, D. Shele,
Chief Re~Packing Supervisor,
Central Railway, Bhusaval.
Residing at - Railway Qtr.

e e ————E T -0 P ey 5. Clome

e ) . i

G-105, Guard Lines, Bhuwaval, cee Applicants P
: L
(By Advocate Shri D. V. Gangal)
Versus
l, Union Of India through ?ﬁy
The General Manager,
Central Railway,
Bombay V.T.
2. The Chief Personnel Officer, o
Central Railway, Bombay V.T. ..+ = Respondents.
(By Advocate Shri S. C. Dhavan).
0.A. NO.: 785/89.
l. Shanti Kumar Nhkherjeé.
2. . Munnalal Sharma. |
3. Niranjan Singh Jhulka. 5
4. Meghraj Mulkraj.
5., Sham Sunderlal Yadav.
6. Suraj Babu Saxena. _ . u
7. Kishanlal Chopra. e Appllcants.
(A1l working as Travelling
Ticket Inspectors, under
Respondent No., 2 at Bomba
Central, Bombay - 400 008).
(By Advocate Shri G. K. Masand)
Versus -
1. Union Of India through '
The General Manager,
" Western Rallway, Churchgate, ; -
Bombay - 400 020, ? e

d
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2. Sr. Divisional Commercial
Superintendent, -
Western Railway,
Bombay Central, "]
Bombay - 400 008. |

3. Sr. Divisional Personnel
Officer, | : -
Western Railway, o ;t
Bombay Central, . _ .
Bombay =~ 400 008. | ~4

4, Ramanlal S. Patel. '

5. Rl To Barve. ]

‘ll‘ 6. M. M. Shejwal.
7. Ramanbhai J. Patel.

8. Baburao A. Barud.

/_\

9. Govindbhai B. Patel.
10. M., M. Rathod.

11. R. B. Damodhar. e Ve Respondents.

(A1l working as Travelling
Ticket Inspectors in the
Office of Respondent No. 2
but having been promoted to
the post of Chief Ticket -
Inspector in the scale of

Rs. 2000-~3200 by the impugned
order dated 27.07.1989}.

(By Advocate Shri M.I. Sethna
alongwith Shri V. D. Vadhavkar).

0.A. NO.: 909/89.

All India SC/ST Railway Employees' ' B
Association, Electric Locomotive ]
Workshop {P O H) Branch, '
Central Railway, Bhusaval -
Through its president Shri B.K.
Mehra, having their office at
RB-1I, 996/B, 'C' Road, 40 Blocks,
Bhusaval.

2. Shri P. B. Tayde,
Chargeman 'B! working in the
0/o Deputy Chief Electrical
Engineer, Electric Locomotive
Workshop, P O H Branch,
Central ‘Railway, Bhusaval.

Residing at - Qtr. No. RB-II/ -
. 1115/A, Block 40, Limpus Club, . 2
""" Bhusaval. R Applicants g
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Versus

The General‘Manager,
Central Railway,
Bombay V.T.

The Deputy Chief Electric
Engineer, Electric Locomotive
Workshop (P O H), ‘
Central Railway, Bhusaval.

(By Advocate Shri M.I. Sethna
and Shri S. C. Dhgavan).

0.A. NO,: 34)]/90.

Shri Babulal Narsingh Swamy,
- R/o. Bhusaval, Rly. Qtr. No,
RB-11/32-D, 15 Blocks Ares,
Bhusaval, Dist., Jalgaon
{Maharashtra).

(By Advocate B. Ranganathan)

D

7.

Versus

The Unicn of India through
The General Manager,
Central Railway, Bombay V.T.

The Divnl. Rly. Manager;
Central Railway, Bhusaval,
Dist. Jalgaon,

Shri A.G. Deshmukh,

Chief Head Typist, Dy. CEE(ELW)'s

Office, C. Rly., Bhusaval,
Dist. Jalg adn.,

Shri O.M, Patil,

Chief Head Typist, _
DRM's Office, Central Rly.,
Bhusaval, Dist. Jalgaon.,

U. N. Patil, Chief Head Typist,
DRM's Cffice, Central Railway,
Bhusaval, Dist. Jalgaon.

Shri D.V. Sahare,

Chief Head Typist, Chief Project
Manager (Rly., Electrification)'s
Of fice, Nagpur.

Shri W.B. Dhande, Chief Head

Typist, D.R.M.'s Office,
Central Railway, Bhasaval,
Dist. Jalgaon,

+.+. Respondents,

LI

Petitioner
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8. V. S. Pawanaskar, .
He ad T{pist, D.R.M,'s Office,
Central Railway, Bhusaoval,
Dist. Jalgaon.

9., Shri A. K. Oak, Head Typist,
D.R.M,'s Office, Bhusaval,
Dist. Jalgaon.,

{By Advocate Shri M,I., Sethna
alongwith Shri V.D. Vadhavkar,
Shri V.S, Masurkar and Shri V.G.
Rege).

0.A. NO.: 15/91,

() Madhusudan Chandrabhan Lankeshwar,

)
g
N

Chargeman Grade 'B',
Carriame & Wagon Workshop,
Central Railway,
Kuruduwadi.

Residing at -
Railway Qtr. No. RB 1/543/9,
Khurduwadi., '

(By Advocate Shri D. V. Gangal)

VERSUS '
l. Union Of India through
The Workshop Manager,
Locomotive Workshop,
- Central Railway, Parel,
Bombay =~ 400 0Ol2,

2. The Chief Personnel Officer,
Central Railway,
Bombay V.T.

3. The Works Manager,
Carriage & Wagon Workshop,
Central Railway,
Kurduwadi,

(By Advocate Shri M.I. Sethna
alongwith Shri V. D. Vadhavkar).

0.A. NO,: 817/91,

1, All India Scheduled Caste &
Scheduled Tribe Railway
Employees' Association,
Bombay Office - 10/184,
Sahakar Nagar No. 5, Chembur,
Bombay - 400 077 through
Shri N. Bhalchander,

Sr. Telecom Inspector,
Bombay V.T. : :

o e

+ o8

Respondents.

Applicant

Respondents.
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Shri W.R. Hirole,

Chief Signal Inspector,
Central Railway, :
Igatpuri, 'F' Type Quarters.

(By Advocate Shri D. V. Gangal).

VERSUS

1. Union Of India through
The General Manager,
Central Railway,
Bombay V.T.

2. The Chief Personnel Officer,
Central Railway,
Bombay V.T.

3. The Chief Signal & Telecommuni-
' cation Engineer, '
Central Railway,
Bombay V.T.

(By Advocate Shri M.I. Sethna
alongwith Shri V. D. Vadhavkar).

0.A. NO.: 411/93.

B. N. Sonavaria,

Chief Luggage Clerk,
Bombay Central Station,
(W.Railway), Bombay.

Residing at - Shanti Nagar,
Sector-1I, Flat No. 403,

Bldg, No. C-18, Mira Road (E),
Dist., Thane - 401 104,

(By Advocate Shri S. P. Saxena)
VERSUS !

1. Union Of India through
The General Manager,
Western Railway, .
Bombay Central, Bombay.

2. The Divisional Rly. Manager,
' Bombay Central, Bombay.

3. The Senior Divisional o
Personnel Officer, E
Western Rallway. f

|

(By Advocate Shri A, L. Kasturey).

~ Applicants

Respondents.

Applicant

Respondents.
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0.A. NO.: 1095/93,

1.

Shri Kunwar.Pal,

Personnel Inspector Gr.lII,
0/o. Chief Personnel Officer,
Central Railway, Bombay V.T.

Residing at -~

Shobha Apartment,

13/3, Opp. Nutan Hindi School
Near Durga Mata Mandir, -
Katemanevallil,

Kalyan (E), BPist. Thane,

Pin ~ 421 306,

Shri Girraj Prasad Nimesh,
Personnel Inspector Gr.II,
0/o. Chief Personnel Officer,
Central Railvay, Bombay V.T,

Residing at -

House No. D/52, Ganesh Colony,

Gajanan Nagar,

Ulhasnagar - 4, Dist. Thane,

Advocate Shri R. D. Deheria).
Versus
Union Of Indie through the

Secretary, Railway Board,
Rail Bhavan, New Delhi,

The General‘Manager, .
Central Railway, Bombay V.T.

The Chief Personnel Officer,
Central Railway, Bombay V.T.

Shri Nitin S. Pradhan,
Personnel Inspector, Grade-I,

. 0fo. the Chief Personnel
. Officer, Central Railway,

6.

7.

Bombay V.T.

Shri R.L. Khanchandani,
Personnel Inspector Gr. I,
O/o. the Chief Personnel
Officer, Central Railway,
Bombay V.T.

Shri J.D. Karandikar,
Personnel Inspector Gr.I,
0/o. the Chief Personnel
Officer, Central Railway,
Bombay V.T.

R, Nadarajan,

Personnel Inspector Gr.llI,
0/o. the Chief Personnel
Officer, Central Railway,
Bombay V.T.

57 L
ELSe R

... Applicants.
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8. A, K. Gosavi,
Personnel Inspector Gr.lI,
O/o, the Chief Personnel
Officer, Central Railway,
Bombay V.T. ,

. (By Advocate Shri V. G. Rege).

0.A. NO.: 589/95,

l. Association of General
Employees (Central Railway)
Throu%h its General Secretary,
Shri Boni Bangera,

272, Lucky House, 5th Floor,

2. Mrs. Varsha D. Joshi,
- 0.s. (I11), O/o, Divnl, Rly.
Manager, Bombay Division,
Bombay V.T.

3. Mrs. M.N. Shringarpure,
0.S. (II}, O/o. the Divnl.
Railway Manager, Bombay Rivn.,
Bombay V.T. ‘

4, Mrs. Swapna S. Bosekar,
Head Clerk,
O/o., Divisional Rly. Manager,
Bombay Division, Bombay V.T.

5. Mrs. H.S. Khadlekar,
Head Clerk, , :
O/o. Divnl, Railway Manager,
Bombay Division, Bombay V.T,

6. Mrs. Uma P. Jadhav,
" Head Clerk,
O/o. Divnl. Rly. Manager,
Bombay Division, Bombay V.T.

(By Advocate Shri G. K. Masand)
_ VERSUS

l. Union Of India through
The General Manager,
Central Railway,
Bombay Division, Bombay V.T.

2, Divisional Railway Manager,
Central Railway, Bombay Divn.,
Bombay V.T.

3. Dr, Pramod Bankar,
Sr, Divisional Personnel
Officer, Bombay Division,
Bombay V.T. i i

-

Respondents.,

b

' i
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" _40 Shri KoRo Vasu,

s 11

0.5, (1), Central Railway,
Bombay Division, Bombay V.T.

5. Smt. V.B.~Yesugude,
0.5. (II), Central Railway,
Bombay Division, Bombay V.T.
6., V.T. Tayade,
(0.5.)=11, Central Railway,
Bombay Division, Bombay V.T.
7. Shri S.R. Sonawane,
(0.5.)~1I, Central Railway,
Bombay Division, Bombay V.T. .o Respondents.

(By Advocate Shri M.I. Sethna and
Shri S. C. Dhavan).

: ORDER
[ PER.,: SHRI R, G. VAIDYANATHA, VICE-CHAIRMAN |

These are 13 cases where common questions
of law arise. for consideration. Out of the 14 cases,
11 are filed by the SC/ST Officials or their association.
Three cases are filed by the General candidates. We
have heard the Learned Counsels appearing in all these

cases.

| Since common questiors.arise. for consideration
in these cases, in the first insfance,we will refer
only to the pleadings in the first case, namely = |
Transfer Application No. 139/87.

2, The Scheduled Caste and Scheduled Tribe
Railway Employees' Association had filed writ petition
No. 84 of 1987 in the High Court of Bombay against

the respondents seeﬂing certain directions regarding
promotion to SC/ST candidates. After the formation

of the Central Administrative Tribunal, the Writ Petition.
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camé to be transferred to this Tribunal and
renumbered as Transfer'ApplicatiOn‘No. 139/87. This
application is filed by the said association on behalf

‘of 47 SC/ST employees, whose names arershown in

Annexure-G to the petition. It is the case of the
associstion that these 47 SC/ST employees are denied
promotion ignoring their seniority and that the junior
general candidates have been promoted. These 47
employees challenge érombtion to different grades of
Draughtsman in the Central Railway. In the Central
Railway; the promotion hierarchy is shown from

tracer to Chief Dra&ghtsman. In between there are
posts of Draughtsman Grade-III, then Draughtsman Grade-II,
and then Braughtsman Grade-I. It is admittéd'that
some of the.SC/ST employees got accelerated promotion
by virtue of reservation policy, as a result, in

some cadre their percentage of bost has exceeded the
required reservation percentage to 224% but it is
stated that it is only a fortuitous circumstanc%j

and it will come down‘in the course of time when the

senibr-sc/ST_employees retirg'ﬁ But that is no

' ground for the respondents to deny promotion to the

SC/sT émployees following the 40 point roster. As

per the Railway Board circular, SC/ST employees are
required to be promoted even if it amounts to exceeding
the reserved quota of 224% in their favour. It is
stated that the vacancies which occur in a year should
be filled up as per the reservation quota and not
restricted to the reservation in the cadre. That the

respohdenfs have deliberately not promoted the

L e s e amme—in o oy et foar S e =
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47 SC/ST employees which is contrary to the law and

13

rules. Hence, the application is filed praying for

a direction to fhe respondents to promote the 47

SC/ST candidates to different grades of Draughtsmanship
as per their position in the seniority in terms of the

circular issued by the Railway Board.

3, In the original reply filed by the
respondents dated 17.11.1997, the respondents
fustified their stand in not promoting the 47 SC/ST
employees. It was stated in that reply that the
applicants are not entitled to promotion in the
upgraded post as per the restructuring order dated
16.11.1984. That no junior SC/ST employee has been

promoted. Some of the promotions of the general

| candidates were done as per order dated 15.05.1985

and those promotions cannot be now re-opened. Those
persons who were promoted as per that order are not
made parties to this application. No general candidate

who is junior to the applicant has been promoted.

4, After the recent judgements of the
Supreme Court, to which we will make reference at a
later stage, we called upon the respondents -
Raiiway Administration to make their stand knowmabout
reservation policy and promotion of SC/ST candidates,
In response to our directions, the respondentg have
filed two additional replies in this case. This is
taken as a common reply to all the fourteen cases

which we are disposing of today. In the first additional

SR
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reply dated 09.03., 1998, one Smt., Rita P. Hemrajani,
has filed the affidavit. It is stated that the
respondents are effecting promotion as per the two
circulars of the Railway Board dated 19.01.1972 and
31.08.1982., Those circulars are aitached to this
additional reply. Then there is a reference to the
Supreme Court judgements which are on this point.
Then there is reference to a later judgement of the
Supreme Court in the case of Jagdish Lal and it is
stated that seniority of the SC/ST candidates will
be determined from the date of his promot;on to thé
higher cadre and not from the position he ocdupied
in the lower cadre, Then they have pointed out

three ways in which the seniority of SC/ST candidates -
has to be fixed in the light of the judgement of the
Apex Court. Then they have suggested that the decision in
Jagdishlal's case should be preferred. Then in the
last para of the additional reply it is stated

that the promoéions done by the respondents as per

the circular dated 31.08.1982 should be held as valid.

Then there is another additional reply filed
by Mr. Ram Prakash, Executive Director Establishment
(Reservation) in the Raiiway Board, who has.also
supported the affidavit of Smt. Rita P. Hemrajani.

He also asserts that the policy laid down by the

Réil&ay Board under the two circulars dated 19.01.1972
and 31.08,1982 is the policy of the Railway Board and
it is the most balancing policy which has to be upheld,

o
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5. ' From the perusal of the pleadings we find
that there is dispute between the parties on two points.
The first point .is that the reservation should apply

to the vacancies which occur from time to time and not

to the posts in a cadre. The other dispute is about the

seniority position of SC/ST candidates who get accelerated

promotion by virtue of reservation policy. According to
the Learned Counsels who‘are appearing for the SC/ST
candidates and the Learned Counsel who appeared for the
Railway Administratiogizghé SC/ST candidates -~ are
promoted to a higher poét, then their seniority should
be determined with reference to the date of promotion
into the higher cadre. But according to the Learned
Counsels who appeared for the general candidates, the
SC/ST candidates who get accelefated promotion will

not get accelerated seniority but their position in the
seniority will always be as their position in the lower

cadre or feeder cadre.

Both the above points came to be argued
at length and considered in a well reasoned and'elaborate
order dated 31.03.1997 by a Division Bench of this
Tribunal of which one of us (Hon'ble Member (A)
Shri P, P, Srivastava) was a Member, which iis since
reported in 1998 (3) SLJ 420 | Samuel Pal Raj & Others
V/s. Union Of India & Others {. The said Division Bench
has held that reservation is not to the vacancies which
occur from time to time but it applies to the post in
a cadre following number of judgements of the Apex Court.

Therefore, the point is squarely covered by the earlier

judgement and we are in respectful agreement with that

findingg, which is followed placing reliance on a num?;f//
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candidates and their seniorlty viz-a -viz general
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of decisions of the Apex Court. No argument was
addressed before us to take a different view on

ihat point.

6. ' Even the previous Division Bench in the
said judgement has held that the SC/ST .candidates
who gei accelerated promotion do not get accelerated
'seniority and their éeniority position viz~a-viz the
general candidates will be the same as in the case
of the feeder cédre or'lower cadre. But the Learned

Counsel appearing for the SC/ST candidates and the

Learned Counsel who appeared for the Railwa} Administration

contended that the said finding by the Division Bench
of this Tribunal requires reconsideration,in;?iew of
the decision of thé Apex Court in Jégdish tai‘s base,
which is a 1atef fudgemené of the Apex'Court, ﬁhére

a different view is taken on this question of seniorify
of promoted SC/ST employees. It was argued on behalf
of the‘SC/ST employees that in view-of the decision of
the Apex Court in Jagdish Lal's case, the SC/ST
¢mployees who get accelérated.prOmotiqn will get
senio;iiy from the daté they are promoted to the

higher cadFe and they cease to be émplbyegs'in the
lowef'éédfe and therefore, thg position of seniority

in the iower cadre 15 irfelevant. On the other hand,
the Learned Counsels for the general candidates contended
thai'in view.of the.deéisidﬁ of the Apéx Coﬁrt in

Ajit: Slngh Januja s case and Virpal Singh Chauhan s case
the accelerated promotion to SC/ST candldates will not
give them accelerated seniority viz-a-viz the general

o
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candidates will be the same as in the lower/feeder
cadre. This is the contraversy that we have to

determine in the present applications.

7. Under article 16 (1) and (2) of the
Cdnstitution of India, there should be equality of

opportunity for all citizens in matters relating

"to employment and there shall be no discrimination

on the ground of religion, race, caste, séx, etc.
But then we have article 16(4)-of the Constitution
which provides that the State. can make aéy
provision for reservation of appointment in favbur
of backward class of citizens .under certain |

circumstances.
. .

On the one hand under article 16(1) and
(2) there should be no discrimination and merit should
pe the sole criterion for'appointment under: the State.
On ‘the other hand, reservation is provided to

backward classes oflpeople under article 16(4) of the

~ Constitution. In other words, Article 16(4) is in
the form of an exception to Article 16(1l) and (2) of

the Qonstitution of India.

There is no gain saying that the SC/ST

people, due to historical reasons, could riot get

representation or adequate representation in services

under the State, Therefore, the Constitutibnaimandate
is . that socisl justice must be done to them by
giving reservation upto a certasin percentage. -

That means, the Constitution has tried to sfrike a

balance between merit and social justice. ' Therefore,

W
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we must try to analyse the rules relating to appo%yfgént
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of general candidates or‘SC/ST candidates in the
light of the merit on the one side and social
Justice on the othér. As already stated, the
dispute which we have to now resolve in these

paseé has narrowed down very much. Now the dispute
lies in a Narrow campus. According to the SC/sT
caﬁdidates, when they are promoted by reservation
policy-to higher cadre, they cet.seniority from the
date of promotlon and entitled to further promotion
on the basis of that senlorlt@xger&%gileapsfsa%%brdmg
to the general candidates, accelerated prpmotlon to
the SG/ST candidates will not give them accelerated

seniority viz-a-viz the genersl candidates for next

promotion to general posté.

8, We need not consider the question on
first principles. The counsels appearing on both
 sides have relied on ) decisions of the Apex Court
which have a direct bearing on the point under

consideration.

The first of these cases is Upion Of India
& Others’ V/s. Virpal Singh Chauhan reborted in
JT 1995 (7) S.C. 231. It is a judgement rendered by
two Hon'ble Judges of the Sﬁpreme‘Court. An identical
question with which we are now‘cqncerned; namely about
the intefpfetation of the Railway Board circulars
arose for. con51derat10n before the Supreme Court.
There also the dispute wagiﬁﬁzegenlorlty between the
general candldates on the one hand and the promoted

B St

SC/ST candldates on +“ o*hex hand. , There ajso the

Railway Administration'took the stand that senéﬁrity
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should be counted from the date of promotion of
the SC/ST candidates. In those cases, the Railway
Administration and the SC/ST candidate employees
relied gﬁiggg and 309 of the Indian Railway Establishment
Manuél to show that seniority is determined from the
date of appoinfment or promotion. The Supreme Court
has considered the two Railway Board circulars dated
19.01,1972 and 31.08.1982 which throw 1light on the
uestion of seniority position of SC/ST candidates

o were promoted on the basis of reservation policy.
Even in the latest affidavits filed by the railway
administration, reliance is placed on these two
circulars and these circulars are produced alongwith
the additional reply. In both the circulars, one
pertains to selection post and one pertains toron=-
selection post, it is mentioned that the seniority
will continue to be governed by the panel position of
the employees. The Supreme Court has interpreted
and held that the“panel"position means that panel
position in the lower cadre/feeder cadre and not in
the promotional cadre. That means, even if the
SC/ST employees get accelerated promotioﬁ to a higher
grade, his seniority viz-a-viz general candidate
should be determined on the basis of'banef'position
in the feeder cadpe. The argument on behalf of the
Railway administration that seniority should be
determined from the date of promotion of SC/ST
candidates to the concerned grade was rejected by
the Apex Court. It is observed that athe circulars .
issued by the Railway Board under Rule 123 of the

Constitutional Rules have siiiutory forze. At péfﬁ//

U /SO
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247 of the reported judgement, in para 25, it is

observed by the Supreme Court as follows :

"Jf so, the question arises, what did the
circular/letter dated August 31, 1982

mean when it spoke of seniority being

governed by the panel position ? In our

opinion, it should mean the panel

prepared by the selecting authority at

the time of selection for Grade 'C', It

is the seniority in this panel which must

be reflected in each of the higher grades.

This means that while the rule of reservation

gives accelerated promotion, it does not

give the accelerated or what may be called,

the consequential - seniority."

In para 26, the Apex Court has observed that though the
SC/ST candidates would be promoted first on the basis
of reservation policy and if subsequently a general
-candidate is promoted, thén the general candidate
becomes senior to the scheduled caste candidate though
thé scheduled caste candidate had been promoted earlier,
It is further observed by the Apex Court in para 27
that these special circulars issued by the Railway
Board touching the question of seniority in the case

of SC/ST candidates, afe -special :r;ieé by way of
these circulars, would prevail over the general
instructions contained in para 306, 309 and 319 of the
Indian Raiiway Establishment Manual. We emphasis this
pdint'becéusé‘one of the Learned Counsel who appeared
for the SC/ST candidates, namely - Shri D. V. Gangal,
had contended before us that the éupreme Court had not
considered the application of the genersl rules in the

‘Indian-Railway*EstabliShment'anuari*vﬁﬁﬁﬁn*Eﬁ-ﬁa%j/zﬁ,
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the Supreme Court has observed that earlier promotion

of the SC/ST candidates does not confer uponthem the
seniority over the general candidates even though the
general candidate is promoted later to that category.
The judgement of the Supreme Court refers to both
selection post and non-selection post. Infact, in

the last sentence of para 46 the Supreme Court has

made it clear that in principles. there is no distinction
between selection and non-selection post so far as this

point is concerned.

‘Therefore, we find that in identical
situation, by interpreting the 1972 and 1982 Railway
Board circulars,which are produced by the Railway
Administrastion in all these cases, the Apex Court has
interpreted them and has held that the accelerzted
promotion of SC/ST candidates will not give them
accelerated seniority and that they will have the
same seniority viz-a-viz the general candidates as

per the“panel’ position in the lower cadre/ feeder cadre,

9. | The above judgement of two Hon'kble Judges
of Supreme Court in Virpal Singh Chauhan's case came
to be approved by a Bench of three Hon'ble Judges of
the Supreme Court in Ajit Singh Januja's case. In
Ajit Singh Januja's case also the same point arose for
consideration before the Supreme Court - namely, about
seniority of promoted SC/ST candidates with reference
to their erstwhile senior gene:;l candidates in the
lower cadre. 1In para 8 of the reported judgement, the

Supreme Court approved'the view taken in the earlier

case, namely -~ Virpal Singh Chauhan's case.-’Then‘jpé//
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Supreme Court observed in paras 9, page 729 as

follows :=-

"The same principle which has been
enunciated by the Constitution Bench in the
aforesaid case shall be applicable whenever
3 member of Scheduled Castes or Backward
Classes has got accelerasted promotion to a
higher grade and is to be considered for
further promotion to a still higher grade
against general category posts. The accele-
rated promotions are to be made only against
the posts reserved or roster prescribed,
There is no guestion of that benefit

being available when a member of Scheduled
Castes or Backward Clzsses claims promotion
against general bategory posts in the higher
grade. It need hardly be pointed out that
such candidates who are members of the
Scheduled Castes or Backward Classes and have

got promotion on the basis of reservation and

application of roster before their seniors in
the lower grade belonging to general category,
in this process we have not superseded them,.
because there was no inter se comparision of
merit between them. As such when such seniors
who belong to general category, are promoted
later =it cannot be said that they have been
superseded by such members of Scheduled Castes
or Backward Class who have been promoted
earlier. While considering them for further
promotion against general category posts if
the only fact that they have been promoted
earlier being‘members of Scheduled Castes or

* Backward Classes is taken into consideration,

then it shall violate the equality clause
and be against the view expressed not only
in the case of R.K. Sabharwali by the

- Constitution Bench; but also by the nine-Judge
' Bench in'the case of Indra Sawhney where it
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should not exceed beyond 50%. The

50% posts already being reserved against
which promotions have been made then

any promotion against general category
posts taking into consideration that
they are members of the Scheduled

Castes and Backward Classes, shall
amount to exceeding the limit fixed

in the case of Indra Sawhney."

In para 16 of the reported judgement at

page 734 it is observed as follows :

"We respectfully concur with the view
in Union Of India V/s. Virpal Singh
Chauhan, that seniority between the
reserved category candidates and

general candidates in the promoted
category shall continue to be governed
by their pénel position i.e. with
reference to their &nter se seniority

in the lower grade. The rule of |
reservation gives accelerated promotion,
but it does not give the accelerated
"consequential seniority"., If a
Scheduled Caste/Scheduled Tribe candidate
is promoted earlier because of the rule
of reservation/roster and his senior
belonging to the general category is
promoted later to that higher grade

the general category candidate shall

" regain his seniority over such earlier

promoted Scheduled Caste/Tribe candidate.

As already pointed out above that when
a Scheduled Caste/Tribe candidate is
promoted earlier by applying the rule
of reservation/roster against & post
reserved for such Scheduled Caste/Tribe
candidate, in this process he does not
supersede his seniors helonging to the

general category.  In this process,~
§ _ e A //’/

i
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there was no occasion to examine the

merit of such Scheduled Caste/Tribe
candidate viz-a-viz his seniors belonging
to the general category. As such, it will
be only rational, just and proper to hold
that when the general category candidate
is promoted later from the lower grade to

a higher grade, he will be considered
senior to a candidate belonging to the
Scheduled Caste/Tribe who had been given
accelerated promotion against the post
reserved for him., Whenever a question
arises for filling up a post reserved for
Scheduled Caste/Tribe candidate in a still
higher grade then such candidate belonging
to Scheduled Caste/Tribe shall be promoted
first but when the consideration is in
respect of promotion against the general'
category post in a still higher grade then
the general category candldate sho has been
promoted later shall be con51dered senior
and his case shall be considered first for
promotion applying either principle of

seniority-cum-merit or merit-cum-seniority.

If this rule and procedure is not applied J?;fv
|

then result will be that majority of the
posts in the higher grade shall be held at
one stage by persons who have not only
entered service on the basis of reservation
and roster -but have excluded the general
category candidates from being promoted to
the posts reserved for general category
candidates merely on the ground of their
initial accelerated promotions. This will
not be constituent with the requirement or
the spirit of Article 16(4) or Artlcle 335
of the Constitution.®

Therefore, the Bench of Learned Hon'ble three
Judges of the Supreme Court have in unequivocal terms

held that accelerated promotlon ‘will not give accelerated

seniorlty to the SC/ST candldates. QL* Y
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On the basis of the above two decisions,
the Division Bench of this Tribunal has held that
SC/ST candidates will not get accelerated seniority
due to accelerated promotion in the case of'Samuel Pal Raj
# 1998 (3) SLJ 420 |. But the argument by the Learned
Counsel appearing for the SC/ST employees and the
Learned Counsels appearing for Railway Administration
is, that, this decision requires reconsideration in view

f the subsequent judgement of the Supreme Court in

\)Jagdish Lal's case.

é\! 10, Now let us refer to the judgement of

the Supreme Court in Jagdish Lal's case reported in
1997 (2) sC SLY (1). There the dispute was between
general candidate and SC/ST candidates regarding
promotion and seniority in the Haryana Education

Department. The Supreme Court was concerned with

_interpreting of Rule 11 of the Haryana Education

Department Class-III Service Rules, 1974 and 1980.
The two earlier decisions of the Apex Court in the
case of Ajit Singh Januja and Virpal Singh Chauhan's
cases,wére considered but theys were distinguished on
facts. That means, the Bench of the Supreme Court
which decided Jagdish Lal's case did not.disagree or
tdiﬁgeg; from the view taken in the two earlier cases
of Ajit Singh Januja and Virpal Singh Chauhan, but
only pointed out that those decisions should be read
in the backdrop of facts ofthose cases. After having
noticed the rival contentions urged before it, the
Supreme Court observed in para 7 of the reported judgement
that in order to dﬁéiaé; the rival contentions, it is

necessary to refer to Rule 11 of the Haryaria Educatjon

T et S LA Ao PP T T e n
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Department Rules and extracted the rules in extenso
in that para and in the next three paras. Then in

para 11 it is obéerved as follows :

"... ... As seen, under Rule ll, the
inter se seniority of the members of the
Service shall be determined by the length
of continuous service in a post in the
service.”

Then again in para 12 there is discussion of the 1974
'Rules, where ..again it is mentioned that by virtue

of Rule 11 . xx xx_ - xx. xx . the seniority

stands determined from the date of appeointment to the .

particular cadre/grade. Again in para 14 of the
reported judgement it is observed as follows :
®"On promotion to the higher cadre, the
reserved candidate steals a march over
general candidates and becomes a member
of the service in the higher cadre or
grade earlier to the general candidates.

Continuous length of service gives him
the seniority as determined under Rule 11."

Having considered Rule 1l and expressed opinion in favour
of the SC/ST candidates that the seniority should be
determined with reference to the date of promotion as
laid down under Rule 11, the Bench of the Supreme Court
then examined the earlier decisions in Virpal Singh
Chauhan's case and Ajit Singh Januja's case. In para 18
it is mentioned that in order to appreciate the effect
and real impéct of these two decisions, it is necessary
to look into the facts there in. Then it is observed
that Virpal Singh Chauhan's case mainly concerned
itself.ﬁithjinterpfeting the Railway Board Circular

dated 31.08.1982 and the meaning of the word "Paneiz///ﬁ
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the seniority. In our view, this decision canno%/ti//

e e e L, p— e R — - '
- e e — ——— _ﬂ
e e e ki

: 27

mentioned in that circular. It is further mentioned
that it is settled legal position that the ratio
decidendi is based upon the facts actually decided,

Then in para 18 it is observed as follows :

That was the real ratio in thet case, on

the basis of the circular letter referred

to hereinbefore. Accordingly, the said
ratio, as pointed out by the High Court,

does not help the appellants-general
candidates for the reasons that Rule 1l of
1974 Rules or 1980 expressly occupies the
field and determines their inter se seniority
in each cadre/grade..."

Similarly, after consiéering the Ajit Singh Januja's

case, the Supreme Court pcinted out that the ratio

" in that case should be understood in the above backdrop

and perspective. In number of places, the Supreme
Court has observed in Jagd}sh Lal's case that in view
of Rule 11 of 1974 and 1980 rules, the seniority has
to be determined from the date of promotion tc the

cadre and nothing else.

The Learned Counsel for the SC/ST
candidates and aiso the Learned Counsel for the
Railway Administration invited our attention to an
unreported judgement dated 04.12.1997 in Special
Civil Application No. 10426 of 1996 (M. V. Kéila
V/s. State of Gujarat & Others), where a Learned
Single Judge of the Gujarat High Court followed the
deceision of the Supreme Court in Jagdish-Llal's case

and held that the date of promotion should determine

- —
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applied to the facts of the preseni cases, since

we are dealing with the interpretation of two

circulars of the Railway Board which are already E
:

interpreted and decided by the Apex Court in

iy .

T

Virpal Singh Chauhan's case that accelerated promotion b

will not confer accelerated seniority. We are not L

considering the question on the basis of first P
principleSor general principles, we are deciding ai
the question only oﬁ the basis of two Railway Board -7L
circulars of 1972 and 1982 which are already interpreted %
in a particular way by the Supreme Court in : i

Virpal Singh Chauhan's case, which according to us, f
applies to the present cases, since these cases also ‘
-are- concerned with the said two circulars of the

Railway Board.

_ --Thé.Beﬂéﬁmof fﬁétéupréMe bédrt décidihg
Jagdlsh Lal's case never dissented from the view taken
in the two earller decisions of the Supreme Court in
Virpal Singh Chauhan and Ajit Singh Januja's case.
"Further, in this latest judgementqit is made very
clear that Virpal Singh Chauhan's dése is distinguishable
51nce it was 1nterpret1ng the circulars of the Railway
Board dated 31.08 1982 but in Jagdish Lal's case the
Supreme Court was considering Rule 11 of the Haryana

Rules.

In the present case, we are very much

considering the same circular- of the railway board

T

dated 31.08.l982, which was interpreted by the Supre L
Court in Virpal Singh Chauhanii#ifiilﬂ_wﬁmJQ’,,Jéii:?i",,d__,.
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11. In view of the above discussions

we find that Jagdish Lal's case was concerned about
interpreting of Rule 1l of Haryana Rules but we

are directly concerned with the Railway Board
circular dated 31.08.1982 on which the Railway
Administration'is placing reliance, @&ven in the

latest affidavit filed in 1998, The Supreme Court

- in Virpal Singh Chauhan's case has interpreted the |

1982 circular and has held that in case of accelersted
promotion to SC/ST candidates the seniority will be

as in the original panel position, meaning - the

panel in the feeder cadre. Thérefore, ih.view

bf the facts and circumstances of this case and the
circulars involved, that decisicn of the Supreme

Court in Virpal Singh Chauhan's case "is directly

applicable to thése present cases. Therefore, we

" hold that in view of the circulars of the Railway

éoard dated 19.01.1972 and 31.08.1982, as interpreted
by the Supreme Court in Virpal Singh Chauhan's casé,
we hold that the accelerated promotion of SC/ST
candidates will not give them accelerated seniority
but their seniority viz-a-viz the general candidatésr
will have to be determined with reference to the ‘
panel position in the lower/feeder cadre. It is,
therefore, necessary for the Railway Administration -
to issue a proper circular in the iight of the
directions of the observations of the Supreme Court

in Virpal Singh Chauhan's case, if not already done..

12, _ ' Having expressed our view on the questions

of law placed before us, we will now have to consider
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(1) T.R. NO.: 139/89,

In this case the dispute is about promotion
to the post of different grades of Draughtsman in
Central Railway. It is stated that 47 SC/ST

employees are denied-promotion and théif~t junior

general candidates are promoted. Another contention
raised is that the reservation is for vacancies which
occurred from time to time but the respondents in - e ;
their earlier reply have clearly stated that the

47 SC/ST candidates had got earlier promotions in

v1ew of the reservation policy and, therefore, - - X ';
thelrerstwhlle senjors in the feeder cadre who got i

became seniors .
promotion from general category /and that is why these _ |

further .
47 SC/ST employees could not be given promotion

since they did not get accelerated seniority viz-a-viz

general candidates. In view of the findings given
by us on this questions of law, we hold that fhe‘ - .-'y
.sfand of the Railways in not giving promotion to Fo )

these 47 employees is fully jostified and no reliefs

‘can be granted to these applicants, Similarly,

in tﬁe light of the earlier Division Bench judgement
in Samuel Pal Raj, . the reservation is for the
-post in a cadre and not for the vacancies which occur
from time to time. In view of this finding, the
applicants in this O.A. are not entitled to any
relief and the O.A. has to fail.

(ii) O.A. NO.: 555/88
There are two applicants&in this case. They
are §,.,J. Phale and R, B, Réthod. Both of them were

holding the post of Divisional Store Keeper G
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and they wanted the next promotion as Divisional

Store Keeper Grade-II, There is a provision for
passing written test and viva-voce for being selected
for promotion.‘ The applicants' grievance is that their
juniors from General Category have been called for
interview. In the reply it is pointed out that in the
promotional cadre the SC/ST quota had already been
exhausted and on the other hand the SC/ST candidates
were in excess and, therefore, the applicants being
SC/ST candidates could not be promoted to the post of
Divisional Store Keeper Grade-II, In view of our view
expressed on the guestions of law, we have to hold that
the stand of the Railway Administration is perfectly

justified.

In addition to this, it is brought to our notice
that the first applicant‘retired on 31,08.1990 by taking
voluntary retirement., The second applicant retired on
superannuation on 31.08.1997. Even if the applicants
would have succeeded, now they cannot appear for written
test and viva-voce for being considered for promotion
in view of their retirement during the pendency of
the present 0.A. Even on this ground the applicants

are not entitled to any relief in this O.A.

(i1i) 0.A. NO.: 440/89,
This is an application filed by one

Scheduléd Caste candidate - L.T. Bharit., He was
working as Office Superintendent Grade-1I on adhoc
promotion, He wants regular promotion as Cffice
Superintendent Grade-II, He appeared for the written
test, etc. but not selected. It appears that he was
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earlier promoted on adhoc basis as Office Superintendent
Grade-II and fhen reverted as Head Clerk., Hélwants‘
promotion on regular basis to Office Sﬁperintendent
Grade-1I w.e.f, 27.04,1988 and again next promﬁtion

as Class-1I Officer w.e.f, 01.06.1988 and he is also

challengihg the order of reversion as Head Clerk.

The reply in this case is, there was

vacancy of one Scheduled Caste candidate in the i

promotional post and therefore, one Senidr most © “’ii
Scheduled Caste candidate, Smt, V. V. Yaéugade
was selected. As faf‘as the post of Assistant

Personnel Officer is concerned, there is no vacancy \

Ao i g L 1ot o g it ¢ iy 0

for SC/ST category.

P

In view of our finding that the reservation !
is for the post in the cadre and not for vacancies
and further finding that accelerated promotion will

not get accelerated seniority, the‘applicant in this

- 0.A. is not entitled to any relief. ' ‘

()  Q.A. NO.: 666/39

This‘is an application filed by six general
candidates, namely - P. L. Verma & 5 others. They

were in the grade of Assistant Chief Ticket Inspectors

but working on adhoc promotion as Chiéf Ticket
Inépectﬁrs. Their grievance is that, in the
promotional post of Chief Ticket\Inspecto;,'SC/ST
unotg hgd ;lrgfd?‘exhaggteé.“?bat in the feedef////'
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cadre reserved candidates are given seniority

over the applicants. In the eligibility list,

the SC/ST candidates are shown as seniors to the

applicants. Therefore, the applicants want that
the seniority list dated 19.09.1988 in the cadre

of Head Ticket Collector should be quashed. That
the eligibility list of candidates dated 04.,08.19389

should be quashed and for a further direction to

‘ the'respondents to prepare fresh seniority list as

per rules.

The respondents in their reply havé
stated that the seniority list has been prepared
as per the prevailing law., It is = admitted
that-some‘junidr scheduled caste candidates are
shown in the eligibility list due to vacéncies of

SC post and as per rule of zone of consideration.

In view of our finding on the two
points mentioned earlier, we have to hold that the
seniority list dated 19,09.1988 and eligibility list
dated 04.08.1989 are not valid and are liable to be
quashed, The respondents should prepare the seniority
list as per the panel position in the lower cadre and
not from the date of promotion to the higher cédre.
The eligibility list must be prepared on the basis

of new seniority list.

At this stage, we may have to mention that

it is brought to our notice that all the six applicants

in this case have since retired. The quesfion is,

whether inspite. of the new seniority list to be ///
- s . v - - . B P /‘ /j_.._,
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published whether the applicants ére ehtitled to

any promotion as per rules or not? If as per

rules, for the purpose of promotion the applicants
had to pass any written test or viva-voce, etc.

then the applicants may not be entitled to promotion
since they haﬁe‘already retired. If they are not
entitled to promotion, then the question of granting

consequential benefits may not arise. Therefore,

" the respondents will have to consider whether on the

basis of new seniority list to be prepared, can the

‘applicants be considered for the purpose of promotion

and if so, as per rules tgey can be promoted
retrospectively when they have already retired from
service, The Railway Administration.may examine
tbis points and pass an order whether the applicants

are entitled to any consequential benefits or not ?

V) 0.A. NO.: 778/89.

This is an application filed by the SC/ST

-employeces association and one . - affected employee,

There are l56'affected employees whose names are shown
in annexure 'C' to the O.A. These affected persons
are claiming promotion to Class~II post {Group 'B')

fn commercial department of Central Railway. The

designation of the p:omoted_ﬁost is known as

. 'Assistant Commercial Superintendent/Assistant

Commercial Officer'. It is the case of the applicants
that their seniority and claim on the basis of they

being SC/ST candidates has been ignored by the ////
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-who :
The respondentaﬁhave already preparedra'selection
list for the promotional post ighofing the claim of
the SC/ST candidates. Hencé,the applicahts want
therselection list dated 31;03.1989 to be quashed
- and+134-SC/ST cgndidates out of annexure-'C!

should be Eraﬂ¢eg\ighb? selected and promoted.

The respondents havE\B@hﬁod the claim .
of the applicants that they are entltléngB‘b

romoted,

%

ﬁ% In view of our finding that accelerated
(;37 promotion does not give acceterated seniority, the
claim of the applicants in this case for promotion
on the basis of they being SC/ST candidates is not
sustainable in‘law. Hence, the applicants in this

- case are not entitled to any relief.

(vi ) 0,A. NO.: 785/89

This is én application filed by seven
general candidates, namely - S. K. Mukherjee and -
six others. They are working as Travelling Ticket
Inspectors in the_Qentral Railway. Their next
promotion is to the post of Chief Travelling Ticket
Inspector. Respondent Nos. 4 to 1l in this O.A.
are SC/ST candidates. According to the applicants,A

respondent nos. 4 to 1l are juniors to them but they

have got'the present promotion by accelerated promotion

by virtue of reservation policy. It is stated that

in the promotlonal post SC/ST quota has already //}/
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exhausted and therefore, respondent nos. 4 to 1l who
belong to SC/ST community could not have been promoted.
However, igndring the claim of the applicants who are

seniors and inspite of the reserved quota being

exhausted, responderits have promoted respondent TOs,

4 to 11, therefore, the applicants wzﬂfngH;£ the
sepiority list dated 18.0wf9@uld be quashed,
the prcmotionai’ﬂfaer dated 27.07.19389 should be

L N and.for a direction to prepare a fresh seniority i
;”’,,/ff/ffiist and for a direction to promote the applicants and :

to restore their original “seniority.

The respondents have filed their reply "
justifying the promotion and selection of Respdndent

Nos. 4 to 11, It is staoted that respoadent nos. 4 to 11

are given promotion as per their seniority and not on

the basis of reservstion,

Respondent Nos. 4 to 11 got promoted to
the cadre of Travelling Ticket Inspector by virtue of

reservation policy. It may be that the applicants got

promoted to that cadre later but in the feeder cadre :
the applicants were senior to Respondent Nos. 4 to 11,
In the cadre of Travelling Ticket Inspector though the
respondents 4 to 11 got promotion earlier, they cannot

claim seniority over the applicants in view of our

findings given dn.the question of law. ©n the basis of
1972 and 1982 Railway Board circular. Respondent No.
4 to 11 cannot get accelerated seniority in view of —l

their accelerated promotion on the basis of reservatjon

..
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policy. Therefore, the seniority list dated
18.01.1989 is liable to be quashed, The respondents
will have to'prepare a fresh seniority list in the
light of the directions given in this judgement and
on that basis the applicants' case for promotion
should be considered as per rules but we ‘hasten—
to add that Respondent Nos. 4'to 11 should not be
reverted as a result of our ordef bﬁt their promotion

should be adjusted against future vacancies,.

viii) O0.A. NO.: 909/89.

This is an application filed by the SC/ST
employees associztion and ome of the affected employees
of the Central Railway. There are eight affected
employees including the second applicant whose names
are shown in Annexure 'E', The affected employees
are in different grades like Chargeman Grade 'A',

Grade 'B' or Junior Shop Superintendent, working in

- Electric Locomotive WOrkéhop at Bhusaval Centrel Railway,

Their case is that, their clsim for promotion on the
basis of they being SC/ST candidates has been denied
by the department and their seniority has been ignored
and on the other hand the general candidates have been
promoted. Therefore, the affected émployees want
promotion as Sr. Shop Superintendent or as Shop
Superintendent, depending upon'their present grade

and to quash the promotion order issued in favour of

general candidates dated 16.06.1989, 15.09,1989 snd

12.10,1989,. —M—A*”'mijﬁi;—m“f
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The respondents have filed a reply
stating that the applicants being SC/ST candidates

got accelerated seniority over the general

candidates. Since in the next promotional cadre
the SC/ST quota had already exhausted, the ~
applicants could not be promoted and that is how
the general candidates . are promoted to the

general vacancies,

In view of our findings on the questions
of law that accelersted promotion will not give
accelerated seniority, the applicants in this cases

are not entitled to any relief in thie O.A.

vitl) 0.A, NO.: 341/90

This application is filed by one
Scheduled Tribe Official - B. N. Swamy, who is
work ing as‘Head Typist in. the Central Railway.
He was promoted as Chief Typist on adhoc lkasis
but after a period of 19 months he was reverted
as Head Typist as per order dated 24.03.1989. He
is shown at S1. No. 2 in the seniority list of
Head Typist. Respondent No., 5 has been promoted
ignoring the claim of the‘seniority of the applicant.
It is stated that Respondent No. 5 is at Sl. No. 6
in the seniority list, Though the applicant was
promoted on his represéntation on adhoc basis, he
was subsequently reverted. Then durihg regular

promotion, the applicant has been selected but his
R /]




juniors Respondent Nos, 3 to 7 were selected and
“earlier.

promoted/ Hence, the applicant has filed this 0.A.

challenging the promotion of Respondent Nos. 3 1o 7,

challenging his reversion and seeking a direction

for his regular promotion either from 13.01.1986

or 24.03.1989 with consequential benefits,

The respondents have seriously disputed
the seniority position ¢ 4o applicant. According
to them, the relevant seniority list is dated
16,02,1982 in which the applicant is atVSl. No. 7.
Though the applicant was promoted earlier on adhoc
promotion, he was reverte& after the regular
promotion of $ candidates: It ic pointed out by
the Railway Administration that in Bhusaval Division
the cadre strength of Chief Typist was only 5, of
which one was Scheduled Caste and 4 General and
there was no post for Scheduled Tribe., Since the
applicant was a Scheduled Tribe candidate, he
could not be selected on the basis of reservation
for want of S/T post as per the roster. The
applicant's earlier promotion from the lower post
was due to reservation and hence he cannot claim
seniority due té accelerated promotion, that is,
as per roster one Scheduled Caste candidate and
four general candidates were got selected and

promoted.

It is, therefore, seen that even in .

this case the applicant cannot get any relief ‘/////
' 7
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since he cannot get accelerated seniority on the
basis of accelerated promotion in view of our
finding on the questions of law. Further, he could
not be promoted on the basis of roster since there
was no S$/T post in the cadre strengthi Another
point taken in the O.A. and pressed into service

at the time of argument is that the applicant has
been reverted without following the procedure under
the disciplinary rules, There is no merit in the

submission. It is not a case of reversion due to

misconduct. Admittedly, the applicant!s promotion

was on adhoc basis. An adhoc promotion by itself
does not give any right to the promoted post. It is
like a temporary promotion till a regular candidate
is appointed. When regular selsction and promotion

has been done and appointment orders are issued,

'the adhoc appointee or the adhoc promotee will have

to give room for a regular promoted candidate.

Hence, the action taken by the Railway Administration
is perfectly legal and justified, The applicant is
not entitled to any relief in this O.A.

1x) O.A. NO.: 15/91

b
e g

| ' This is an application filed by a Scheduled
Caste candidate by name M.C. Lankeshwar.llHe was working
on adhoc'promotion as Chargeman Grade 'B' énd hé seeks
régularlbromotion as Chargeman Grade 'E'. He was nou
called. for selectlon. As per hls senlorlty and as

per the reservatlon policy, the appllcant is entitled

for regular promotlon as Chargeman 'BY, [L_,*w~/////
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zone of consideration as per the general.seniority

x ) 0.A. NO.: 817/9]

& o et g e w F

£ B PP AL J VI -~ b g b T ki, b al S,

4 :

It is stated in the reply that the
applicant got accelerated promotion to Sﬁilled
Grade=II and later, Similaf promotion to Skilled .
Grade-I. Heﬁce, he cannot c¢laim senjority over E

general candidates and he does not come within the

and hence he was not called for selection.

In the view we have taken on the'questions
of law that acceleration promotion on the ba51s of
reservatlon policy does not give accelﬁrated senlorltg)
The applicant has no case and he is not entitled to

any relief in this O.A.

This is an application filed by the SC/ST

employees' association and one of the affected official; |
The 0.A. is filed on behalf of 8 affected S/C officials
including the seéond applicant whose names are given.
The integrated seniority list dated 01.03.1989 has

been bub;ished and it has to be‘followeq for promotion
to the post of Class-II officer. It is stated that

the juniors from general category are invited for
selection ignofing the claim of senior scheduled casté
candidates. It is stated that though the scheduled
caste candidates got accelerated promotion, they also
get seniority from the date of promotion. Therefore,
the applicants have prayed that the fresh seniority
list dated 20.09.1991 is bad in law and requires to

be quashed, the respondents to be directed to

L it T
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implement the integrated seniority list dated :

‘Hence, for this particular selection of 25 candidétes

'senlorlty due to accelerated promotlon. Further, the ‘

e T

. B

t 42

anp

01.03.1989, the affected candidates‘io be called
for selection and that the selection!bf general
candidates in pursuance of letter dated 20.09,1991

be quashed.

- In the reply, the railwaf adminisiration ,E
has pleaded fhat‘there were 25 posts in thé
promotional cadre of Assistant Signal Telecommunication
Engineer (Class-II). Out of 25 available vacancies,
23 belong. to general category and two to’S/C community.
It is stated that the S/C quota had already exhausted.

Lo
: \,ﬂf

no S/C candidates were called for selection. The
applicants being S/C candidates, were therefore not
.called for this selection. The applicants are juniors

to general candidates as per the seniority list dated

20.09,1991 .

In view of our findings on the questions

of law, the ‘applicants cannot claim accelerated ¢

S/C quota had already exhausted and for the selection
of existlng 25 vacancies, no s/C candldates could have
been called as per roster. The action taken by the
respondents is fully_justified and does not call for
inferference. Hence, there is no merit inr the O.A.

and liable to be dismissed.

xi.) ©O.A. NO.: 411/93,

This‘is'hn'épplication filed by a s*ngie

Scheduled Caste candidate - B, N, Sonavaria. Hw/yé j

" N
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working as Chief Luggage Clerk on the date of 0.A.

He is seeking promotion to the post of Chief Booking
Supervisor/Chief Luggage Supervisor. His grievance

is that, he was not selected but his juniors have been
selected and promoted. The applicant claims that he
is entitled to be considered for promotion both on the

ground of seniority and reservation.
£ %r\‘

The stand of the Railway Administration
"Qin the reply is that the applicant came to the present

~

L\lPOSt by accelerated promotion and hence he cannot
‘claim accelerated seniority in the general seniority
list, That for the next promotion he has to stand
in the queue as per his position in the seniority list
of the previous cadre. The persons who are selected
are erstwhile seniors of the applicants in the base

grade seniority,

In our view, in view of the finding on
o the questions of law that accelerated promotion will
not confer accelerated seniority, the O.A. has no

merit and has to be dismissed,

xii ) 0.A. NO.: 1095/93

This is an application filed by the two
applicants of Scheduled Caste community. They are
Kunwar Pal and Girraj Prasad Nimesh, Both of them
were working as Personnel Inspector Grade-IIlon the

date of 0,A. 1In this'grade the respondent nos,
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4 to 8 are juniors to the applicants, Subsequently,

the applicantsmerepromoted as Pérsonnel Inspector

Grade-II and again  subsequently promoted as

Personnel Inspector Gradg-warom proépective dates,
Their claim is that,ihey*afe entitled to be promoted

retrospectively whenﬂﬁh:junior-- respondent no, 4

got promotion in those two cadres and for consequential

benefits like seniority in the new grade and monetory

- benefits, etc,

" The Railway Administration has pleaded
that the applicants got promotion in Grade-JII '$

on the basis of roster and reservation policy. They

cannot get seniority in view of accelerated prOmotion. L
Hence, the applicants cannot claim seniority over the
‘general candidates respondent nos. 4 to 8,

This application should also fail in view

of our findings that accelerated promotion on the & -

basis of - reservation policy does not confer

accelerated seniority. _ | A

xiit). - 0.A. NO.: 589/95

This is an applicationffiled by the ' ;
general employees' association in fhe Central
Railway and five affected officials. They are
challenging the promotion of Respondent Nos. 4-to 7
who are SC/ST candidates. The fivé affected officials

are working in two grades - either as Office

Superintendent Grade-II or Head Clerks. The next :
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promotion is Office Superintendent Grade-I.

It is stated that in Office Superintendent Grade-I
the SC/ST candidates are already in excess. Hence,
only general candidates are now entitled to
promotion., But the railway administration have
promoted respondent nos. 4 to 7, who are junior

to the applicents and who belong tc SC/ST category.
Tt is stated that since respondent nos, 4 to 7 are
junicr to the applicants and further, since SC/sT
quots has already exhausted, the promotion of
ReépOndént nos. 4 to 7 is bad in law and liable

to be guashed. The? aleo pray that the five affected

officizls be promoted.

The stand of the railway administration
is that Bespondent Nos. 4 to 7 were promoiec as per
reservation policy and as per the interim order

passed by this Tribunal.

. N . . ™
In view of our finding on the questions

of law that accelerasted promotion on the basis of
reservation policy cannot confer accelerated seniérity,
the promotion of Respondent Nos. 4 to 7 cannot be
upheld, The applicants wholare seniors to Respondent
Nos. 4 to 7 are entitled to be considered for
promotion. The Railway Administration will have to
prepare a fresh seniority list in the light of the
law declared by us and on the basis of the Supreme
Court judgement which we referred to earlier, and

on that basis they will have to consider candidafes
for promotion. However, Respondent Nos. 4 to 7 who

are already promoted should not be reverted and their

promotions should be readjusted during future vdCancies,
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13. In the result, all the O.As are disposed

of as follows :-

(i) It is hereby declared and reiterated,
as observéd bf the Cénstitution Bench
of the Supreme Court in R. K. Sabarwal's
case that the reservation percentage has y
to be decided on the basis of posts in |
‘the cadre and not on the basis df vacancies flar'

. | .
which occur from time to time,

(ii) It is hereby declared and reitersted by
| following the judgement of Apex Court in
Virpal Singh Chauhan's case, that in view

of the Railwéy Board Circulars dated

19,01,1972 and 31.08.1982 the SC/ST - - i
candidates who‘gei accelerated promotion |

" by virtue of reservation policy will not i

get accelerasted seniority and their éenioritym;& i ?

» : viz-a-viz the general candidates will be the
same as in the panel positionrin the .X

lower/feeder cadre.

(iii) The applications namely - T.A. No. 139/87,
| O.A. Nos,: -555/88, = -~ = 440/89,
778/89, 909/89, 341/90, 15/9L1, 817/91,
| 411/93 and 1095/93 are hereby dismissed.

(iv)  O.A. Nos. 666/89, 785/69 and '589/95 are
hereby allowed. In view of the law declared
N ' by us as mentioned in (i) and (ii) above, .
the‘RaiIWay_Administration ié directed to

prepare a fresh sénidrity list in’Epég;
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%) employee - whether SC/ST candidate or

- LT-

three cases, for future promotions.

(v) It is hereby further declared and clarified
that on the basis of the law declared in 2
this judgement and any seniority list

. prepared as per this judgement, no

general candidate shall be reverted, If
there are any candidates who are already
promoted contrary to the law declared in

this judgement, then the promotion of

< such candidates should not be upset but |
should be adjusted against future vacancies. |
| |
(vi) Respondents are given six months time
§
from the date of receipt of this order ]
. to comply with this order. a 1
n (vii) In the circumstances of the case, there |
= H\I\n would be no order as to costs.
kf~
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(P.P. SRIVASTAVA) (R. G. VAIDYANATHA) =~ /%
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