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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH, MUMBAI

0A .NO.617/91

FWWQMnQuL‘ this the 90 fday of Nowvemb e 1398

CORAM: Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chairman
Hon 'ble Shri D.5.3aueja, Member (A)

1. A«BuMishra
2. 3.C.Panzade
3. ASAthavle
4. N.S.Thakur
5. 5«5 .Kulkarni

All working as Chargeman
Grade'A' in Parel Workshop,
Central Railuay, Parel,
Bombay=400 012, '

By Advocate Shri B.S.Jdalia ‘ess HApplicents
v/s,

Union of India through

1. Secretary, Railuay Board,
Rail Bhavan, New Delhi,

2, General Manager,
Central Railuay,
Bombay V.T., Bombay.

3. Chief Workshop Manager,
Central KRailuay, Parel,
Bombay.

4, R.R.Yadav,
. Chargeman,
€C/0 Chief Workshop Manager,
Central Railuay, Parel,Bombay,
Se BanTrivedi,
Chargeman,
C/o. Chief Workshop Manager,
Central Railuay, Parel,Bombay.

By Advocate Shri R.RShetty es+ Respondents

CRDER

(Per: Shri D.S.Baueja,Member (A)

This OA, ggs been filed {jointly by
F%ve applicants who at the time of filing the OA,
q@é@ working as Chargeman Grade 'A' in Parel Workshop,
Central Railway, Mumbai in the grade of Rs,1600-2660(RPS)
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seeking the relief of guashing the impugned
orders dated 16.3.1991 and 19.10.1991 and
declaring them senior to Respondents Nﬁ. 4 &5
in the grade of Chargeman Grade 'B', scale of

Rs.1400-2300 (RPS),

2, The applicants have submitted that post
of Chargeman Grade 'B! scale of Rs,1400-2300(RPS)
is filled in by three sources, (a) 50% by direct
recruitment, (b) 25% by promotion from louwer grade
from the serviﬁ@ staff and (c) 25% by selection @ﬁ?
Intermediate Apprentices from the servi@é}stafﬁ.
The Applicant No, 1 was recruitted directly against
the 50% quota while the Applicants No., 2 to 5 wers

e,

selected (@) Intermediate Apprentices against 25%
quota. After completion of training, they have

been absorbed on the working post as under &-

i) Applicant No. 1 = 14.7.1987

ii) " 2 = 27.6.,1988
iii) " 3 = 18.1.1988
iv) n 4 = 1841.1388

v) " 5 = 1847.1988

The applicants submit that they were not alloued
seniority correctly follouing the extant rules as
per which they were required to be asigned seniority
in accordance with the quota reserved for each
saurce of filling up of the post of chargeman

Crade 'B' as indicated above. A panel was

declared on 19.,5.1987 for five candidates against
25% promoticnal quota from the rankers. The
candidates from this panel were given seniority

above the applicants. The Applicant No. 1 made
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correct _
a representation againstéﬁenlorlty being not

allowed to him, After considering his represen-
tation, as per order dated 26@11.199D, the
Applicant No. 1 was assigned seniority over
Respondents No. 4 & 5 on the ground that they
were promoted in excess of the quota meant for
departmental promotees against 25% quotae
Subsequently, the Applicants No. 2 to 5.;:;?;3
also made a representation on 5421991 seeking

seniority above Respondents No., 4 & 5. This

‘representation was alsd allowed and as per order

dated 14,3.,1991, Applicants No. 2 to 5 were

assigned seniority above Respondents No. 4 & 5,
However, this letter was cancelled immediately

on 16.3;1991 without assigning any reasons. Thereafter,
#he present OA, has been filed on 13.9.1991.

Applicant No. 1 has filed this 0A, on the

apprehension that his seniority ui&&/gg élgg

modified in the same way as has been done in respect

of Applicants No, 2 to 5. Subsequent to FlllngkOﬁ_;i;z

OA., the official respondents have assigned seniority

to RGSpondents Nas, 4 &5 above all the applicants as

(N et |

' ;,10 19 1 uhlch has been brcught

_agiendment appllcatlon.

S Based on the ab&@e background, the applicants

@é§§ sought the following reliefs -

(a) To quash the impugned orders dated 16,3.1991
and 19.10.1991.

(b) To declare that applicants are entitled to
have their seniority assigned within their
respective quota from the date such a vacancy

arose in the two categories,

3
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(c) To deciars that Appiicants No. 1 to §
are senlior to Respondents No. 4 & 5 as

Chargeman *B*' and as Chargeman Grade ‘A‘,

4, fhe main contention of fhe applicants
is that ﬁhe Respondents No, 4 & 5 wers promoted
ﬁin excass of quota meant for departmantal promotess

and thereforas when the promdtion of the incumbent
belonging to different sources of‘recruitmant is
made in excess of the prescribsed quota then such
promotion would not entitls seniority beyond the
respective quota and the period of continﬁous
officiating in such a situation will not count
for senibrity. The applicants through amendment
have brought on racord that the resspondents have

e

followed thxg}principla §i§§§§§é%(@? ofher @&%”;;ﬁ

also the pos
/are to be ?illed up from different sources but A@t:sfollowed

for the  (and they
Lapplicanthhave been discriminated, Through Para

iss yhere

439, it is stated that direct recruitment was made
against 50% quota in the cadre of Dissel Transmission,

Dissel Mechanic and Shast Metal, égiﬁbstad

as Chargeman Grade 'B' in their respective cadre. in
1991 after completion on%%aining. In the meantime,
panels for promotess against 25% quota for these
catagories wers also declarsd but thess promotees
vere in excess of quota although they were promoted
in 1990, In the seniority list issued on 16.7,1993,
the excess promotees bave been shown below the direct
recruits who had come in the working pos£ 1n 1991,
This indicatesa that the respondents have follouwsed

the rules corfettly in allotting seniority to the
dirsct recruits and the promotees., In the cass of
the applicants, th%ﬁnﬁfiacipla has bean not Polloued
and the respondents/acted arbitrarily and discriminately
by indieating Raapondants No. 4 & 5 senior to the

o0 5/"
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applicants, The applicants hava also challengad

the impugned order on the plea that their seniority

has besn changsd without any show cause notice and
therasby in violatién of pfinciples of natural
justice, It is further stated that the impugned
orders aie;non-Spaaking giving no reasons and

therefore are void ab-initio.,

S5e The official Respondents No. 1 to 3 have
opposed the application through the uritten
statement, The basic facts with regard to the
recruitment and posting of tﬁe applicants on

the working posts as indicatad in the 0A, are
admitted, The respondents submit that the
Respondsnts No, 4 & 5 along with tﬁrae others
wers promoted on adhoc basis on various dates
from 1980 to 1983, A Notification was issued

on 29,9,1986 for fi‘;gég 5 vacancies aééinat

the rankers quota, Although the quata was for

3 vacancies, but it was decidad to incraase it

to 5 vacancies in view of the Pact that there

was no chance of dirsct recruits against 50%
quota or intermediate apprentice against 25%
quota being available for posting till November,
1989, The panel for the promotees was declared
on 19,5,1987 and they uere declared as regularly
promoted from this date, Since the promotees
have been promoted sarlisr to the dats of joi&%pg
of the Applicants No., 1 & 5 after completion of
the training, the Respondents No, 4 & 5 have besn
allowved seniority corractly, It is further stated

7

that on representation made by Applicant No, 1”@§§§§;fé
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and subsequently by Applicants Nao, 2 to S,
they wera allowed seniority above the
Respondents No, 4 & 5, Houever, this decision

iy uwith the rules
was taken erroneoud, and not in linelpnd therefore

_ //mthe recognised union for
on the matter being taken gp by/consideration in
the PNM meeting, the matter was reviswed and the
Respondents No, 4 & S were alloted sgniofity above .
applicants No, d) & 5 as was done originally., The
The respondents plead that the action of allowing
seniority to Respondents Nao, 4 & 5 above épplicants
No, 1 & 5 is in terms of provisions of Para 102(ii),
302 and 306 of Indian Railuay Establishment Manual
(IREM), The respondents therafore submit that the

applicants have no case and the OAy dessrves to be

dismissed,

64 The Respondent No, 5 has filad uritten
statement opposing the application, The grounds
advanced in opposing the application and in
controvaerting the averments made by the applicants
in the OA, ara more or less the same as that of

the official respondents in the uritten statement,

7. The applicants have filed rejoinder reply
both for?§ritten statement of Respondents No, 1 to 3
as well as for Respondent No, 5, The applicants have
controverted the submissions of the raspondents and
raitarating the grounds taken in the 0A, The
applicants have stated that provisions of Para

102 (ii) of IREM are applicable only when the
recruitment /promotion are made within the quota
prescribed and not when the promotions are done

in excess of the quota. It is Purther stated that
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Para 306 of IREM is not applicable to the

case of the applicants as provisions of this
Para are applicable in case all the persons are
belonging to the same category and the mode

of recruitment, It is further submitted that
in the present case, the dispute is in respect

of the seniority between direct recruits and

promotees who were gégerned by different mode

of selection and racruitment laid down for‘each

category.

B. We have heard the arguments of Shri
G.S.¥alia and Shri R.R.Shetty, lsarned counsel

for the applicants and respondents respectively,

9, From the riValvavarments, it is noted

that the post of Chargeman Grade 'B' is to be
filled from thres sources, viz, 50% by dirsct
recruitment, 25% from intermediate apprentices

from the serving staff and 25% agalnst promotion
from the rankers, It is also noted that the
Applicant No, 1 was recruitted against 50% quota
while Applicants No, 2 to 5 were recruitted against
25% quota of intermediate apprentices, R;spondenta

are

No. 4 & 5/belonging to promotess quota, Fro? tge
ac

_averments of the respondents, it is admittadﬁby the

respondents that the promotees were promoted in
excess of the quota when the pansl was déclarad
on 19.5.1987. The respondents have justified
that as against the quota of thrae vacanciss
for the promotses, a panel for 5 vas prepérad
on the ground that there was no chance of any

dirsct recruit bsing available till November,1939,

oo 8/"
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Keeping in view these facts, it is to be
delibsrated whether the seniority allowsd to
Respondents No, 4 & 5 above the applicants
No, 1 to 5 is sustainable,

10, . - The applicants have contended that
since it is an admitted fact that Respondents
No. 4 & 5 were promoted in excess of quota,
in terms of the proposition of law laid douﬁ
by the Hon'ble Supréme Court through several |
judgsments, the promotees are not entitled to
have senliority basyond the quota fixed for the
promotees, The counsel for the applicanté
during the arguments cited the following
judgements of the Hon'ble Supreme Court in
support of their casej=
(a) Awadh Prasad Singh & Ors, Vs, state.ﬁf Bihar & Ors,
(1990) 14 ATC 717,

(b) T.N.Saxena & Ors, vs, State of UsPe & Ors,
1992 SCL (L&S) 82,

(c) A.N.Sehgal & Ors, vs, Raje Ram Sheoran & Ors,
1993 SCC (L&S) 675.

(d) Madan Gopal Garg vs, State of Punjab & Ors,
1995 (3) SLI (SC) 152,

(e) M.S.L.Patil, Anutavt Conservator of Forests
vs, State of Maharashtra, 1997 (1) SC SLJ 3p4,

(f) R.K.Antony vs. B.Murleedharan & Ors, along with
other casss, 1993 AIR SCW 3031,

On going through these judgements, it 1s.noted that
all the judgements covar the case of sseaniority in
respsct of the postswhich are filled up by different

sources, i.8. by direct recruitment and promotion.

0
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Their Lordships in these judgements havé

lajid down the law that when the posts are to

be filled by diract recruitment and promotess
.as per the quota laid down, any appointmenf in
excess of the quota prescribed for the promotges
cannot prejudice the righfs of the direct recruits.,
When the promotion is outside the quota, the
seniority would be reckoned from the date of
seniority within the quota, The Hon'ble Supreme
Court in the case of T.N.Saxena haéi)also held
that seniority is to bs rasgulated on the basis
of quota as prescribed in the rules uhafe such

a rule is framed,

1M, The Respondent No, 5 in his writtan
statement has relied upon the judgement of Hon'ble
Supreme Court in the case of Dirsct Recruit Classrll
Engineers Officers' Association & Ors, vs, Stats of
Maharashtra & Ors,, 1992 (2) SLJ 40,, &%king a plea
that the quota rule ha@ failed as no ra&guétment gﬁé)
dons from 1983 to 1987, The‘R@@é;%éggﬁéha€>zreferred
to Head Note 3 in support of g@%gchantantion. On
going through this judgement. it is noied that the
same does not apply to the present case, Igﬁgﬁfﬁvlsa
before the Supremedcourt the quota rule was not
fixed as it allowlthe discratlcnzpccogging to the
demand of the exigency. As per the documentary
evidence brought on record, we find that the quota
has been fixed for the three categories and the
rules do not providezégy discretion to change this
ratio as exigency demand, Therefore, this judgement
is not of any avail to the case of the RespondentsNoid5.5.
J

oe 10/"'



12, As stated earlier, the raspondents hava
justified their action in allowing seniority to
Respondents No. 4 & 5 above the applicants No,
1 to 5 stating that the same is in accordance with
the rules as laid down in Para 102(ii), 302 and 306
of Indian Railuay Establishment Nénual. The matter
now will be examined to find out if the action taken
by the respondents is according to the gules cited
and the lau laid doun by the Hon'ble Suprems
Court in the judgemsnts as mentioned abcva. The
respondents raferring to provisions in Para 102 (ii)
o have contended that the quota prescribed for the
various categories will be relevant only at the
recruitment stage and will havys no rslevance for
fixation of seniority, On carafully going through
this Para, we are not inclined to agree with the
interpretation of the raespondents, It is nouwhers
mentioned that in case the required quota cannot be
filled for one catagory, then the shortfall can be
filled up with the excess quota for the other category.

This rule clearly provides for carryforuérd of the

-

shortfall of a particular ysar which may be made good

in the following ysar, It is, however, noted that |
this ruls does not provide for any benafit of retrospective
seniority to be given in case the shortfall quota is
carried Poruard to be filled in the subsequant ysar,
As to how the seniority is to be allowed to the direct
recruits and promoteas, the provisions are made in Para
302 of IREM relied upon by the respondents, Para 306

has no relevance to issue as this pertains to promotion
within the same category. On going through the Para 302;
it is noted that for categoriss or posts filled partly by

diract recruits or partly by promotesas, the critaria is to

¢

o 11/-
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be by the date of regular promotion after due

process of sslection in case of promoteses and

- the date of joining on the working post in the

case of direct recruits subject to maintainencs

of inter se seniority of direct recruits and

promotees among themselwes, This provisien

implies that if the promotees ars promoted

earlier to direct recruits and having besn posted

on the working post, they will become senior to the
direct recruits., Provisions in the Para 302 do not
envisage that the promotees can be promoted in excess
of the quota, The provisions of this para are based

on the premise that when the post is to be filled from
different sources, the process for recruitment/promotion
may not get completed on the same date and the candidates
from the different sources may become available far
posting on the different dates, This is amplyfied

by taking an illustration ¢~ Supposing there are

100 vacancies of Chargeman Grade 'B' on 1,1.1995

and as per quota laid down, S0 vacancies ars to be
filled by direct recruitment, 25 by intermediate
apprentices and 25 by promotion, After identification
of vacanciss and deciding the vacancies to be filled
for each category as per quota, the recruitment process
is started, It is quite likely that the process for
the promotion from rankers gets finalised first in

1995 itself and the promotees are promoted from the
date the panel is declared, The candidates from the
other two sources are available after recruitment
subsequently in 1996 and are due for posting on working
post after completion of training in 1998, The direct
racruits will be placed bslow the promotees although
they are recruitted against the vacancies of 1995 when
selection for promotes was ordersd. As per the provisions

of Para 302, the dirsct racrzéts will not be allouwsd

oo 12/=



seniority retrospsctively with reference to the

year of avalilability of the vacancies. Howsver,

if any excess promotions are done for the promotees'
category on account of the fact that the direct

recruits may not be available anﬁ the posts are

required to be filled up, in that cass the promotees
could bs promoted but they will have to wait for

regular promotion till the vacancies arise against

the quota of the promotees, This would mean that

the promotees promoted in excess of quota will not

get ssniority over the direct recruits posted on

the working post subsequently even though they might

have been promoted from the panel earlier, This is
precisely uwhat has happened in the present case, As

per the data given by the respondents in Para 6 of

the written statement, there wemg. 10 vacancies in

1986 against which the sslection for promotees was
ordared for 5 vacancies instead of 3 as per the quota,

It is also noted that ths selection for the intermediate
apprentices had besen also completed at the same time as
the intermediate apprentices have completed their training
in January, 1988, The Applicant No, 1 was also available
against the direct quota as he has completed his training
‘of two years on 18.,1.1987. In the face of the situation .
of direct recruits being available from other two sources,
the rankers who are promoted in exaesss of the quota could
not have been given seniority over the direct recruits,
Three applicants from the promotees' panel had been
promoted in 1987 and have legitimate righﬁ to have
seniority from their date of promotion against quota

of three but other tuwo candidates, i,s. Réspondonts No,

4 &5 in excess over the quota could not bs allowed
seniority from the date of promotion over the Applicants
No, 1 to 5. Keeping this background in view, we have

(0
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no hesitation to hold that the seniority allowed
to Respondents No, 4 & 5 is not in accordance with
the rules as cited by the respondents as well as
the genaral law laid down by the Hon'bli Supreme
Court in the various judgements relied upon by

the applicants. In vieu of this, the applicants
have merit in their case and the impugned orders

deserve to be quashed,

13, From the datg furnished in paragraph 6 of

the uritten statement of the respondenta, it is noted

- that as against the quota of 2 for the Intermediate

apprentices against 25% quota, the recruitment of 4

had been done. The respondents have not come up

with any explanation as to why the excess recruitment
against this quota uaﬁgalloued. Our findings recroded
in earlier paras, %ﬁZ_Respondents No. 4 &5 are not
eligible to get s:niority from the date of promoticn

as they were in excess of the duota, would be also
applicable to the case of applicants belenging to the
category of Intermediate apprentices who have been
promoted in excess of quota of two. Therefore, fairness

v}

and justice would demand thatxiho Respondents No, 4 & 5
are not allowed éeniority from the date of promotion

on account of being in excess of quota, the applicants
No. 4 & S belonging to intermsdiate apprentices category
and promoted in excess ars also not allouwed seniority

from the date of being posted on the working post., It

would be appropriate that the relative seniority of

Applicants No, 4 & 5 and that of Respondents No, 4 & G
is determined by the respondents keeping in vieu the
availability of vacancies against the respective quota
in terms of rules laid doun.

ee 14/"



14, In the result of the sbove, the OA,

is allouwed with the follouing directions $=-

(a)  The impugned orders dated 16,3.1991 and
19.10.1991 are quashed, The applicants
No. 1 to 3 will be placed senior to the
Respondents No, 4 & 5 in the seniority
of Chargeman Grade 'B', Based on this,
their seniority as Chargeman Grade *A°

will also be suitablly allcwed,

{b) The relative senicrity of Respondents
No. 4 & 5 and Applicants No, 4 & 5 uho
are both promoted in excess of quota
will be fixed by the respondents keeping
in view the rules and the availability
of vacancies in the respective quota
as per the observations made in Para

above and in accordance with the rules,

(¢) Interim order dated 27.11,1991 if operating

is vacated,

(d) No order as to costs,

' i o
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{D.S.BAWED , (R.G.VAIDYANATHA)

MEMBER (A) VICE CHAIRMAN
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