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. " ,
wmmmemn DL LeM.Neripkar ~~ - Advocate for
Applicant,
Versus
DRm C.Rly., Bombay & Ors,
" e m—u-wgiﬁn-nwuui-m-gmm s Respondent (s )

o Shri S.C.Dhawan : '
u“q‘ﬂq-‘lul‘.—l"‘h—l"""ﬂﬂ""ﬂ‘:—*m“‘."“-’u-mm".m-—_". . AdVOCate for

Respondent{s)
Hon'ble Shri, Justice R.G.Vaidyanatha, Vics Chairman
Hon'ble Shri, D+S+8aueja, Member (A)

(1) To be referred to the Reoofter or not? 4

(2)  Whether it needs to be circulated to ¢
other Benches of the Tribunal?
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BEFGRE THE CENTRAL ADMINISTRATIVE TRIBUNAL '911
MUMBAI BENCH, MUMBAIL
R .NO,

Dated this the 3¢ day of June _1999

CORAM: Hon'ble Shri Justice R«G.Vaidyanatha,Vice Chairmen
Hon'ble Shri Dosoaaueja, Meamber (A)

1., Manohar Daulat Nikam
2. DeKoBadge
3e Jagganath Baburao
Do OKGI.B

5. Ashok Shankar Thakre
6. MeVsFanyekar

7. JeKedadhav

8. Sudakar.B

9. P.UOBESB

10. KOB'MaidU

11, S.N.Dende

12, AGoMore

13. Se3.Firgani

%4. Vasant B.Siguant

15, 3.8.Karande

16, KeNsSarang Panti

17+ JoR Kulkarni

18, H.R.Tiyari

19, KG.Kardak N
20. Manikam Antony

21, VeSoPatil
22. B.B.Sharma
23, Sayed Igbal.A

A1l Goods Drivers under

Loco Foremen, Kurla,

Contral Railuay,

C/o, Shri Manohar Daulat Nikam

Gunpowder Road, 497/28,

Central Rajluay Quarters,

Mazgacn, Bombay 400 01G. ees Applicants

By Advocate Shri LeM.Nerlekar

v/s.

1. Divisional Railuay Manager,
Central Railuay, Bombay. V.T.

2, Union of India through
General Manager, Bombay V.T.

3. Raghavendra R. Rao

4, Rajendra Kumar More

5. Prashant Tukarem Bobhsate
6. VYishal Pandurang Bhosale
7. Sikanesar N.Khan

B. Kamlesh M.Fandva

9, Raluan Singh Jasual

10, Deepak Prabhakar Karekar
11, Ramkrishna Sempat Badgujar
12, Dinkar Sadashiv Koparkar
13. Jayant G.Nimsudkar

14, Shrikant Be.Kotoruar Qi +ss Respondents

By ARdvocate Shri S.C.Dhauan
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ORDER

(Per: Shri D.S.Baweja, Member (A)

This application has been filed jointly
by 22 applicants who are working as Goode Orivere
under Loce Foreman, Kurla, Bombay Pivision of

Central Railway.

2. The applicants have stated their grievance
as follous := The applicants submit that in all the
Indian Railuays and also in the other Divisions of
Contral Railuay, the senicrity of all the Dissel

as well as Electric Drivere is bsing kept combined,
Diesel Drivers when due for promotion are being
given conversion training and promoted. as Electric
Privers, Houever, on the Mumbai Division of Central
Rajilway,the seniority of the Diesel Drivers and
Electric Drivers is being kept separate as a result
though-the Electric Drivere are getting ptomotioﬁ

as Motorman and Mail and Express Orivere, but the
Orivers on the diesel side have no chance for
promotion as Motorman or Aail or Express
Drivers, The epplicants further submit that they
have been repressnting on this issus and the matter
was taken up by the respondents with both the
recognised Unjons, After detail discussion, it uas
agreed that there is a need for merger of the Dissel
and Electric Orivers and it was decided that the
Divisional Railway Manager, Mumbai Division will be
asked to send a proposal after discussing the matter
jointly with the recognised unions at the divisional
level., The applicants Purther add that though it has

been decided to mergs the cadéé of diesel and slectric
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drivere at the level of Assistant Drivers

as per Headgquarters letter dated 2,4,1990

but no decision has been taken to merge the

cadre at the drivers' level, Feeling aggrieved

by the same, the present application has been
filed on 12,8.,1991 seeking the relief of diracting
the respondents to maintain common seniority of
diesel and electric drivers and to give conversion
course to the Diesel Orivers working on Mumbsi
Bivision and after successful completion of the
course, they should be promoted in accordance

with the combined seniority list,

3. The main argument advanced by the applicants
is that though the administration has decided to
merge the cadre of Oiesel and Elactrical Drivers
at the level of Asgistant DOrivers, but they have
not merged the drivers' cedres and therefors the
applicantszzgeated differently and discriminately.
In view of this, the action of the respondents is
in violation of the provisions of Articles 14 and
16 of the Constitution of India. The applicents
further add that they are prejudicely affectsd in
their chancesof promotion and they are being

deprived of their promotion to the post of Motorman,

Mail and Express and Special 'A' Grade Drivers,

4, The respondents have opposed the application
through the uritten statement. At the outset, the
respondents have taken a plsa that the present
applicstion is not maintzainable for non-joindsr of
necessary party, The respondents have stated that

the electric drivers are oppzafd to any common seniority
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2e the promotion of the electric drivers

will be adversely affected and therefore no

adverse ordsrs could be passed against them

without haariné‘f'ﬁ“’ﬂs regards the merits, the
respondents have submitted that onrthe Mumbai
Divisicn ths cadre of Electric and Diesel Orivers

is being kept separate for the last 40 years in

view of the peculiar geography of thes railuay
track a8 . considerable section of the track is
running through ghats, Besides, it is only on
Mumbai Division of Central Railuay where there

are olectric locos operating on Central Railuay
suburban section, for which drivers have to be

given special training to ensure safe working

of the trains, In vieuw of this, tﬁa-applicants
cannot compare the same with the ether Diuiéion of Central
[ggélg%xsr railuays, The respondents admit that

tha decision has been taken to merge the cadre

of diesel and electric drivers at the Assistant
Drivers' level prospsctively after detail deliberations
at various levels and alsgzpgg"?:égggiggduggzons.

It is further stated that with the merger of the
cadre, that after recruitment at the Assistant
Driver's lavel, the incumbent will be given training
both for Dissel and Electric traction and over a
period the cadre will get combined at the varjous
grades above the Assistant Drivers, The respondents
contand that since the uorkiﬁg responsibility and
training of the two cadres has besen separats from
the beginning, it is not considered feasible to
maintain a common seniarit} at the Drivers level

for the existing staff. In view of these submissions,

the respondents plesad that there is no discrimination

and vislation of Articlass 1tafnd 16 of the Constitution.
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The respondents also contend that the matter
with regard to division of cadres and channel
of promotion is a policy matter and is within
the domain of the administration and therefors
not subject to judicisl interference. With
thase submissions, the respondents submit that
the applicants have no case and the present 0A,

deserves to be dismissed,

Se The applicants have filed the rejoinder
reply controverting the submissions of the respondants,
The applicants contest the claim of the respondants
that the elsctric )ocomotive are working - on the
only on Mumbai Pivision
suyburban sectionzptating that this sityation is
prevailing in all the Metropolitan cities whers
suburban systems zfsgrking. Similarly there are
Ghatesactions on other Railuways also, The applicants
submit that there are no special considerations
prevailing at Mumbai for maintaining. separate cadre of
L:::S:%actric drivers and the Administration is not
merging the cadregunder the influsnce of recognised

unions,

6 During the pendency of the 0A,, a Misc.
application was filad by soms of the Elsctric
Brivers with a prayer to join them as party
raspandents as they would be directly affected

if any order is passed by the Tribunal with regard
to the merger of the cadre as prayed for in the
application, This application had bssn alloued
and they have bsen added as raspondents at 5r.3 to
14, However, these respondents have been neither
rapresented by a counsel nor any uritten statement
has bean filed. éj
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7. Ouring the hearing of the case

at some stags the counsel for the respondents
gstateg that the merger of tha cadre at the

drivers level is under discussion with the
récognised Unjons, The respondents were

therefore asked to file an affidavit indicating
the latest position with regard to progress madse
on the subject, The respondsnts have. accordingly
filed én_additional affidavit bringing out result of the
discussion held with the rscognised unions with
regard to merger of the cadrs and avenue of
promotion as Motorman and Mail and Express Drivers

on. Mumbai Division,

8. Heard the arguments of Shri L.M.Nerlekar,
learned counsel for the applicants and Shri S.C.

Dhawan, learnad counsesl for the respondants.

9. From the averments made by the applicants

in the OA,, it is noted that there is a separates
cadre of diesel and slectric drivers on Mumbai
Division 6? Central Railway, The applicants are
Dijessl Drivers and they are seeking the relisf of
directing the respondents to merge their cadre withthat of
zgifgtric Drivers so that they can get promotion as
Motorman, Mail/Express and Special 'A' Grade Drivers
on the Electric Side aftsr under-going conversion
training. The applicants have allegad that they

have bean discriminated on three counts i~ (a) The
chances of promotion to Motorman and Mail and Exprass
Drivers are not available to the Diesel Drivers, (b)
The cadre of diesel and eléctric drivers is common on

Central Railway and other Raili@éﬁ except Mumbal Division.
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(c) The respondents have decided to merge the
cadre of diesel and electric drivers af the
Agssistant Drivers level but have not agreed to
merge the cadrs et drivers level, Ths rsspondents,

on the other hand, have contested the claim of the
applicants stating that the cadre of diessl and electric
drivers is existing separate for the last 40 ysars ih
view of the peculiar operating condition prevailing on
account of difficult track geography on the Ghats
Section and oﬁeration of electric locos on the suburban
Section. The respondents have also contended that the
merger of cadre aﬁ the entry lesvel, i.s. Assistant
Drivers' level has been decided prospectively so as to
progressively achisve merger of the cadre at all level
by training the Assistant Drivers both in dissel and
slectric from the initial stage itself, But the merger
at the Drivers' level is not considerad advisable by the
respondents koeping in visw the safe operation of trains,
Apter careful consideration of the rival contentions,
we are not pursuaded to find any merit in the contentions
made by the applicants, The first contention of the
applicants is that‘their chances of promotion as
Motorman and as Mail and Express Drivers are lesser
to that of electric drivers is not sustainable, An
employee has only a right to be considered for
promotion and not for promotion., A right to be
considered for promotion is a term of service but
chances of promotion is not., In this connection,
uwe refer to the law laid doun by the Suprame Court in
saveral judgements, Some of which are (a) Union of

India & Ors, vs, S.L.Dutta & Anp,, 1991 SCC(L&S) 406,
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(b) Diractor, Life Irrigation Corporation Ltd,

& Ors, vs, Pravat Kiran Mohanty & Ors,, 1991

SCC (L&S) 472, (c) SePeShivprasad Pipal vs, Union
of India & Ors., 1998(2) 5LR 781. In the present
case, the cadre of diessl and electric drivars has
baen maintain separatsly for gvar 40 years as
indicated by the respondents and the applicants
had besen recruittsd in the diesel cadre with

this position known to themlherefore their plea
that their chances of promotion are less cannot
bs a ground for discrimination, Keasping in uieu
what is held by the Hon'ble Supreme Court in the
above cited judgements, the allegation of discri-
mination cannot bs advocated on the ground that

their chances of promotion are less,

also
10. The applicants have/made a point that

though the administration has decided to merge

the cadre of electric and diesel traction drivers

at the level of Assistant Drivers but have refused

to merge the cadre at the drivers' level, that is

the grade in which the applicants ars working. The

respondents, as indicated above, have sxplainad the

basis on which this policy decision has been taken

in consultation with the recognised unions, Uhather

the two cadres ars to bs separatse or to be merged is

a policy matter which is within the domain of the

adminiatratian.[rg;y action taken g a policy decision
by the Government to mergs the cadres, no judicial

interference can be mads until and unless such a

decision is challenged on the ground of having been

taken with malafide intention. In the present case,

¢
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we do not find thatagg-such allegation has been

made by the applicants, As brought out by the
respondents, such a decision has been taken after

due deliberations at the various lsvsls by associating
the recognised unions who reprasent the intersest of

the staff, The applicants have also alleged
discrimination on the ground that the common cadre

of eleciric and diesel drivers is being maintained

in ail the other Disivion s of Central Railuay as

well as other Rajiluays except Mumbai Division,

This contention has no force in view of the explanation
by the respondents that the cadreson Mumbai Division
ha#l baen maintained separate on account of psculiar
operating conditions prevailing on Mumbail Divis;on.

It is also nbfed that right from the bsginning the

cadre has been kept separate for the last 40 ysars,
Raespondents have alsc stated that the electric traction
had bean introduced on the other Divisions subsequently
to Mumbai Division and the policy decision keeping the
diesel and electric cadres combined has been dictated by
the requirements of train operation on these Divisions,
In view of the position explainsd by the respondents,

it is our considered view that the issus under challenge
in this OA, is a policy matter and no case has been

made by the applicants warranting judicial interference
and for giving direction to the respondents to merge

the cadres as prayed for by the applicants., In this
connection, we refer to some of the judgsments uhers
views have been expressed by the Hon'ble Suprems Court
with regard to judicial intereference on the policy matten

) .
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The Pirst judgement is in the case of Union
of India & Ors, vs, Syed Mohd, Raza Kazmi &
Ors,, 1993 SCC (L&S) 95, In this case, the
policy of promotion laid down by the Income
Tax Dgpartment was under challenge uharein
the Tax Assistants were claiming promotional
avenuss as Head Clerk by treating them enbloc
senior to UDCs, Tha Hon'ble Supreme Court has
hald that the claim of the respondents (Petitioners)
is not sustainable as it is for the Department
te lay down the avenues of promotion for the
various employaes and in the present case, the
pramotion policy adopted was naither arbitrary
nor discriminatory, It would be relesvant to
axtract the follouing observations made by the

Hon'ble Supreme Court in Para 12 of the judgement :-

Heeeees 1¥ &8 for the department te

decide on policies of promotion which

will be coesistent with the interests

of all employees beloneing to various

cadres, It is not for the Administrae

tive Tribunal or for the Courts to

interfere with this and to dictate the

avenues of promotion which the dspartment
should provide for its various employeeS..sees”

The second judgement is in the case of State of A.P.
vs, VeCoSubbarayudu & Ors,, 1998 SCC (L&S) 605, In
this case, the Sta‘_ta Government had decided to take
over the cadre of Divisional Accountants Prom the
Accountant General. The raspondents who wvers belonging
to Subordinate Accounts Service (SAS) of the Azcountant
General Office made a plea that they are also entitled
to opt for absorption under the State Government, The
plsa of the respondents was not accepted by tha Hon'ble

Supreme Court stating that ig-ia a matter of policy for

Y 11/-



the State Government to decide as to hou to

creats a ssperate cadrs in the State by absorbing
the Divisional Accountants working on deputation
in the State and uvho wers undsr the administrative
control of the Accountant General. The Hon'ble
Suprome Court in Para 7 of this judgement has

obssrved as under $=

M eesses This Court cannot give any
diraction to the State Government to

have a different policy and also absorb

the SAS Accountants in its neuly-cons«
tituted service., That the State Govarn=-
ment will use the benefit of more expsriance
of ficers of SAS cadre is for the State to
consider, ferely on that ground plaa

of discrimination zannot be advanced,”

11, Rs brought out earlier from the written

statement as well as the additional affidavit filed
by the respondents, it is noted that the matter with
regard to merger of cadre at drivers' level is still
.under discussion and efforts are being made to
find out avenuss of promotion for diesel drivers
to the higher grade of posts, - Tha merger of the
cadre at the drivers level may entail ssveral
implications. and it is for the department to take
a decision considering all the points and the interest
of the drivers belonging to the dissel and elsctric
" traction for merger and take a policy decision.
Houever, kesping in vieuw what is held by the Hon'ble
Supreme Court in the above cited judgsments, no
direction can be given to the respondents to follow
cartain avenue, of promotion uwhereby the cadresof

diesel and electric drivsrs are merged as prayed for

i

in the DA .

[N ) 12/“"



-t

12, In the result of the above, UYa do not
find any grounds for judicial interference for
directing the respondents to.merge the cadres
of diessl and electric drivers, The BR, is
therefora devoid of merits and is accordingly

dismissed, No order as to costs,

’&Q'« MM
(D.S.SAUE (R.G.VAIDYANATHA )
mEmBER‘(A). VICE CHAIRMAN
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