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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL 97
New Bombay Bench

St.A.No.255/91 /O.A. Ne. 39 /o1

M.S.Meshram,

MIG=-1, Hudco Colony,

B/11/176, Nara Road,

"Nagpur 440 014, .. Applicant

Vs.

1. Union of India
through
Secretary,
Ministry of Defence,
Government of India,
New Delhi - 110 011,

2. The Chief Engineer,
Headquarters,
Southern Command,
Pune.

3. Commander Works Engineer,
MES, AFI Building,
Nehru Marg, :
Nagpur. _ .. Respondents
Coram: Hon'ble Shri P,S.Chaudhuri, Member(A)
Hon'ble Shri T.Chandrasekhara Reddy,Member(J)

Appearances*

l. Mr.S.Natarajan
Advocate for the
Applicant.

2. Mr.Ravi Shetty
for Mr,R.K.Shetty,

Advocate for the
Respondents.

JUDGMENT ¢ Date: /9» '\7» /99/

{Per P.S,Chaudhuri, Member(A){

This application under Section 19
of the Administrative Tribunals Act,l1985 was filed
on 27-5-~1991. In it the applicant who is working as
Upper Division Clerk(for short, UDC) under the third
respondent is challenging the order dated 25=3-1991

by which he is transferred from Nagpur to Kota,

2. It is the applicant's case that he
joined service on 6-6=1964 as a Lower Division Clerk
at Pulgaon. After transfers and a promotion he was
appointed to his present post in March,1982, He made
a representation regarding the impugned order of
transfer on 11-4-1991 but that was rejected by
telegram dated 27-5-1991. Being aggrieved the
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applicant filed the present application.

3. The respondents have opposed the
application by filing their written statement.
We have heard Mp.S.Natarajan,learned counsel for
the applicant and Mr.Ravi Shetty,holcing the
brief of Mr,R.K,Shetty, learned counsel for the

"respondents.,

4, Mr.Natarajan's first contention was
that the e spondents had laid down?%OSting/transfer
policy by their circular dated 25-2-1991 and that
the impugned transfer was contrary to this policy.
e He submitted that it was a well settled principle
that such policy instructions were bindiné on the
on the Gowernment and cannot be violated to the
prejudice of the Government servant., He cited
Satya Rapnjan Ghosh v. Union of India ‘and others

(GOI Press ) ,{1987(4) ATC 324%) and HMohini Mohan

Datta v. Union of India and Others.(1987)5 ATC 409,

- in support of this proposition. But it is now well
settled that not all instructions issued regarding

.f' transfers are statutory rules. In B.Varadha Rao v.

State of Karnataka and others, AIR 1986 SC 1955,

the Supreme Court have quoted with approval the
judgment of the Karnataka High Court which stated

"The norms enunciated by the Government
for the guidance of its officers in the
matter of regulating transfers are more
in the nature of guidelines to the
officers who order transfers in the
exigencies of administration than
vesting of any immunity from transfer
in the Government servants.”

So, in view of this law laid down by the Supreme Court’
we have to see whether the instructions referred to by
Mr.Natarajan have, in fact, been followed and whether

]

these are mandatory or are merely quidelines.Mr.Natarsjan




TN

¥

.J

submittedthat the respondents' reply made it

clear that in the Nagpur Complex there was a

surplus of 8 UDCs which was sought to be made

good, though not fully, by posting in 3 UDCs

and posting out 5 UDCs still leaving a surplus

of 6 UDCs. He contended that that was a violation

of para 20 of the policy instructions which
stipulated that no compulsory .posting would be

made from a station where more civilians than
authorised are held. We are unable to go along

with this submission because the very next sentence
of the circular says that any imbalance of vacancies
will be rectified gradually and, further, the
circular says that no civilian can claim retention
against {he quota reserved for militarised personnel.
The harmonious consit7Ucjtion of these instructions
is that if the number of civilians in an establishment
is more than permissible strength for civilians, no
civilian can claim retenfion at the station against
the quota reserved for militarised personnel but

the excess strength of civilians will be rectified
gradually. We have no difficulty in holding that
this is precisely what the respondents have done

in the present case. We must therefore reject

Mr.Natarajan's subgmission in this regard.

5. Mr,Natarajan's second contention was
that the applicant had asked for a posting at
Pulgaon and, in terms of the policy instructions,
this should have been acceded to instead of posting
him to Kota. We see no force in this submission,
because the respondents had, in fact, obtained the
applicant's choice of stations.The only station

that the applicant had asked for was Pulgaon but the
respondents were unable to accommodate him at

Pulgaon because there was no wvacancy there,
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6. Mr.Natarajan's third contention
was that the respohdents action was mala fide
because initially only 5 UDCs were transferred
out and it was only after the applicant had
pointed out that there were others who had
been in the Nagpur Complex for longer than him
that they transferred out two more persons.

In J,K.Dave v, State of Guijarat & Ors.,1989(3)

SLR 593, the Gujarat High Court held that "Simply

because some averments are made in the petition

"and the order of transfer is labelled as discri-

minatory and/or as actuated by mala fides, it does
not become discriminatory or cannot be said to have
been passed on account of mala-fides. To make out a
a case for interference in matter of transfer there
should be concrete material which should be
unimpeachable in character™. We are in respectful

agreement with this view. Further, in M.A.Rasheed

and others v. The State of Kerala, AIR 1974 SC 2249,
the S@?eme Court have held that:

"The onus of establishing unreasonable-
ness rests upon the person challenaging

the validity of the acts."
Against this background we ére unable to see éﬁ&
mala fide in this actioﬁ. It appears to us that
fhere wads a genuine error in regard to wﬁich were
the establishments that fell within the Nagpur complex
which the respondents corrected. No evidence was
adduced which would lead us to the conclusion that

the applicant?s transfer was mala fide.on }akio.ﬂctho

7. Mr.Natarajan's fourth céntention was
that, contrary to the policy instructions, the
applicant had been transferred out of his existing
Command. This submission is misconceived as it is
clear beyond any doubt that the applicant's transfer

has been ordered by the Chief Engineer,Southern Command




and the applicant remains within that.Cpmmand even

after his posting at Kota.

8. Mr.Natarajan's fifth contention was
that the applicant belongs to one of the Scheduled
Castes and the relevant orders provided for posting

such persons at or near their native place.

Mr.Natarajan cited three cases in support of his

contention. The first was Sheodan Sinah v. Union of

India and others,(1989) 9 ATC 563. But the facts of

that case are quite different. In that case, the
transfer was held to be punitive in nature. The

second was RB.Nanoo v, Divisional Railway Manager,

Irivandrum and others, (1989) 10 ATC 137. But that

case can also be readily distinguished as the facts
are quite different. In that case a Scheduled Caste
official with his native place near Quilon was
transferred to Ernakulam whereas his substitute,

who is a member of the Scheduled Tribe and has his

@

native place near Ernakulam, instead of being posted

at Ernakulam was transferred to Quilon. The third

case was D,R.Sengal v. Chief Post Master General

and_others (1991) 15 ATC 36. But that case, too,

can be readily distinguished,as it was specifically

decided on the specific facts of that case. In it,

it has been held "It cannot be said that any parti-

cular judgment lays down any rule or principle in any

absolufe sense for-either sanctioning an absolute
right oh%he part of the government to transfer its
employees or prohibiting such transfers altogether.
Each judgment derives ifs conclusion from specific
facts............" Against this background we have
no hesitation in holding that the instructions
regarding posting of Scheduled Céste employees are
by way of guidelines for the officers who order

transfers.,
b/
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9, Mr.Natarajan's final submission was
that the applicant deserved sympathy in view of his
present personal circumstances. The applicant's

wife was a mentaly'/ retarded person and was under

treatment at Nagpur. He also cited B.Varadha Rao's
case(supra) in support of his submission. While we
sympathise with the applicant regarding his personal
problems and difficulties, we cannot hold that these
circumstances either warrant or permit interference

with a legal order of transfer.

10, Over a decade agoi}in Shanti Kumari v.

Regional Director, Health Services, Patna Division

and others® AIR 198l SC.l577, the Supreme Court held:-

"Transfer of a government servant may be
due to exigencies of service or due to
administrative reason. The Courts cannot
interfere in such matters."

This was reiterated in_Gujarat Electricity Board and

another v. Atmaram Sungomal Poshani, AIR 1989 SC 1433

at 1436, in which the Supreme Court has lucidly
summarised the legal position regarding transfers of

ehp10yees in the following wordsi=

"4. Transfer of a government servant
appointed to a particular cadre of
transferable posts from one place to
the other is an incident of service.
No government servant or employee of
Public Undertaking has legal right for
being posted at any particular place.
Transfer from one place to other is
generally a condition of service and
the employee has no choice in the
matter. Transfer from one place to
other is necessary in public interest
and efficienty in the public administra-
tion. Whenever, a public servant is

transferred he must comply with the
order but if there be any genuine
difficulty in proceeding on transfer

it is open to him to make representation

007/“'



27 i | NS

to the competent authority for stay,
modification or cancellation of the

transfer order. If the order of transfer
is not stayed, modified or cancelled the
concerned public servant must carry out
the order of transfer. In the absence of
any stay of the transfer order a public
servant has no justification to avoid

or evade the transfer order merely on

the ground of having made a represen=-
tation, or on the ground of his difficulty

in moving from one place to the other.
If he fails to proceed on transfer in
compliarce with the transfer order, he
would expose himself to disciplinary
action unﬁer the relevant rules, as has
[ 4 happenééf in the instant.case. The
respondent lost his service as he refused
to conply with the order of his transfer
from one place to the other.®

Finally, in Union of India and others v. H.N.Kirtania,

(1989) 11 ATC 269, theSupreme Court held:

"Transfer of a public servant made on
administrative grounds or in public
7.2 interest should not be interfered
with unless there are strong and

‘K‘ pressing grounds rendering the transfer
order illegal on the ground of violation
of statutory rules or on ground of
malafides."

From these decisions it is clear that the legal
position is that interference is permissible only

in the limited contingency that the order of transfer
is violative of any rules or legal provisions or is

otherwise mala fide.

11, Coming to the question of what consti=
tutes "exigencies of service™, in Lachman Dass v,

Shiveshwarkar & Others, AIR 1967, Punjab 76, with

which we are in respectful agreement, H.R.Khanna, J

(as his Lordship then was) held that:

"A variety of factors may weigh: with




the authorities while considering

the questioh of transfer, viz. the
suitability of the official for the

post, his aptitude, past conduct,
reputation, the period for which

he has been on that post and a number

of other grounds which may be clubbed
together under the head "exigencies of
service".... The Court can only interfere
if the transfer is violative of any

legal provision or is otherwise mala
faide., Except in such allimiteéd contin-
gency, the order of transfer is neither
open to judicial review nor justiciable."

Again in Prem Parveen v. Union of India & Ors., 1974

SLJ S.N.15 at page xviii(Delhi), with which we are
in respectful agreement, Sachar J.(as his Lordship
then was) held that:

"the administration is the best judge
and in the know of all relevant
circumstances and to determine as to
the desirability or the propriety of
any particular posting and at what
place of a Government servant. But it
is equally well settled that Courts
can interfere if the transfer is
violative of any legyal provision or
is othe rwise mala fide."

12. There is no dispute that under the
conditions of service applicable to the applicant

he is liable to be transferred and posted to any
place within India. So, against the legal position
discussed in detail, the only question which falls
for determination in this case is whether the
impugned order of transfer is violative of any legal
provisions or statutory rules or mandatory
instructions or is mala fide in any way whatsoever.
We have already held that the impugned order of

transfer does not suffer from any of these fatal flaws.
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13. In this view of the matter we see
no merit in this application and are of the opinion

that it deserves to be dismissed.

14, We accordingly dismiss thésapplication.
Interim orders in force are hereby vacated. In the
circumstances of the case there will be no order as

to costs.

T ooeoha—dae teta. APAL’éO" /) -/}652 A~
RA REDDY)

(T .CHANDRASEKHA (P.S.CHAUDHURI)
Member{J) Member( )
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