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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL (;’//
BOMBAY BENCH, "GULESTAN" BUILDING 6

BOUBAY = 400 0OL
0.A. No, 441/91
~ s

Shri Nagesh Prabhakar Rahalkar

C/o. Shri J K Sathe

Vanjari Nagar

Nagpur . ' «s Applicant

V/s.

1. Union of India
through Secretasy
Ministry of Finance
Department of Revenue
NEW DELHI

2. The Collector
Central Excise
Nagpur; P B No.8l
Telankhedi Road
Civil Lines; Nagpur

3. Assistant Collector (Vigilance)
Central Excise, PB No,8l
‘Telankhedi Road; Civil Lines .
Nagpur ++ Respondents

GCCRAM: Hon,.Shri P S Chaudhuri, Member (A)
Hon.Shri T C Reddy, Member (J)

APPEARANCE :

Shri Y R Singh
Advocate
for the applicant

Shri P M Pradhan
Counsel
for the respondents

* JUDGMENT : : DATED: 22-8~1991

{PER: P S Chaudhuri, Member(A))

1, This application under section 19 of the Admini-
strative Tribunal®s Act, 1985 was filed on 5.8.,91., In
it the applicant-ﬁho is working as‘Tax.Assistant in the
office of the Collector of Central Excise, Nagpuwr is
challenging the order dated 26,7.91 by which he R is

transferred from Nagpur to Chandrapur,
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2, The respondents have obposed the admission of
application by filing their written statement. As the
facts are not in dispute and as both the learned counsel
wefe prepared to argue their case, we admitted the
application end now prqceed to decide it.;

3. . The impugned order of transfer is assailed on 2
number of grounds. The f£irst is that the epplicant is a
good and faithful Government Servant who has hitherto
aiways cafried ocut orders of tﬁansfer. But this has

only .to be stated-to be summarily rejected because- there
is no dzspute that under the.conditions of service appli-
cable to the applicant he is liable to be transferred and
posted to any place within India,

4, _The transfer was thenassailed asibeing‘in
violation of the guidelines issued on 1.11,1978 as
subsequently amended. But the norms enunciated by Govern=
ment for the guidance of its'efficers in the matter

of regulatlng transfers are more in the nature of guide~
lines to- the offlcers who order transfers  in the exigen-
cies of admlnlstratlon than vestlng of any immunity from

transfer in the Govarnment servants -~ see B, Varadha Rao -

V. State _of ®arnataka and others, AIR 1986 SC 1955,

- 5, The applicant's third ground was that he had been

subjected to repeated transfers. It was also alleged that

there were others who had been at Nagpur for longer

beriods them the-applicant and that there were vacancies
at Nagpur against which the applicant could have been -
accommodated. But the mere fact that. the respondents kad
did not wish to postvthe applicant against any such posts,

but, instead, to retain others in these posts does not



OA'444/9I _ %;

3= /

constitute arbitrary action. All these actions can be
classified as "exigencies of service“.. In Lachman Dass
V. Shiveshwarkar & Others, AIR 1967 Punjab 76, with which

we are in respectful agreement, H.R. Khanna, J (as his

-

Lordship then was) held that:

WA variety of factors may weigh with the autho-
rities while considering the question of transfer,
viz., the suitability of the official forthe post, .
his aptitude, pest conduct, reputation, the period
for which he has been on that post and a number of
other grounds which may be clubbed together under
the head "exigencies of service" ... The Court can
only interfere if the transfer is violative of any
legal provision or is otherwise mala fide. Except
in such a limited contingency, the order of trans-
fer is neither open to judicial review nor justi-
¢éiable.*

Again in Prem Praveen V., Unjon of India & Ors., 1974 SLJ
with
S.N.15 at page xviii (Delhi),/which we are also in respect

.ful agreement, Sachar, J. (as his Lordship then was) held

that: ’

" the administration is the best judge and in
the know of all relevant circumstances and to
determine as to the desirability or the pro-
priety of any particular posting and at what
place of a Government servant, But it is eugk

. equally well settled that Courts can inter=-
fere if the transfer is violative of any legal
provision or is otherwise mala fide."

Frerkeow-of thiv gesitiew we sece po morkt ip this
a ﬁ] s ! :-: .
Besides, in M.,A. Rasheed and others V. The State

of.KErala, AIR 1974 SC 2249, the Supreme Court has held:
"The onus of establishing unreasonableness
rests upon the person challenging the validity
of the acis".
In view of this position, this submission of the
applicant, too, must be rejected.
6.  The applié¢ant's final submission was that he

deserved sympathetic consideration in view of his

sergous domestic problems encompassing én invalid father,
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enceinte wife, encéinte sister and ailing mother-inelaw
whose family also needs assistance. While we do
sympathise with the applicant regarding his personal
problems and difficulties, we cannot hold that thése
circumstances warrant or permit interference with a

legally valid order of transfer.

7. "Over a decade ago in Shanti Kumari V.

‘Regional Director, Health Services, Patna Division

and ‘others, AIR 1981 SC 1577, the Supreme Court held:

"Transfer of a government servant may be due to
exigencies of service or due to administrative
reason, The Courts cannot interfere in such
matters.*®

This was reiterated in Gujarat Electricity Board and
another V., Atmaram Sungomal Poshani, AIR 1989 SC 1433

in which the Supreme Court has lucidly summarised the
legal position regarding transfer of empléyees in the

following words:
4, Transfer of a government servant appointed
t0 a particular cadre of transferable posts from
one place to the other is an incident of service,
- No government servant or employee of Public under~
“ taking has legal right for being posted at any
particular place, Transfer from one place to
other is generally a conditicn of service and the
employee has no choice in the matter. Trensfer
from one place to other is necessary in public in=-
- terest and efficiency in the public administra-
tion, Whenever, a public servant is transferred
he must comply with the order but if  there be any
genuine difficulty in proceeding on transfer it
is open to him to make representation to the com=
petent authority for stay, modif ication or cance=
llation of the transfer order. If the order of
transfer is not stayed, modified or cancelled the
concerned public servant must.carry out the
order of transfer, In the absence of any stay of
the transfer order a public servant has no justi-
fication to avoid or evade the iransfer order wmere-
ly on the ground of having made a representation,
or on the ground of his difficulty in moving from
one place to the %& other, If he fails to proceed
on transfer in compliance with the transfer order,
he would expose himself to disciplinary action
under the relevant rules as has happened in the
instant case, The respondent lost his service
as he refused to comply with the order of his
transfer from one place to the other",
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Finally, in Union of India_end others V. H.N. Kirtania

(1989) 11 ATC 269, the Supreme Court held:
nTransfer of a public servant made on administra=
tive grounds or in public interest should not be
interfered with unless there are strong and press-
ing grounds rendering the transfer order illegal
on the ground of violation of statutory rules or on
ground of mala fides,®

From these decisions it is clear that the legal position

is that interference is permissible only in the limited’

contingency that the order of transfer is violative of

any'rulés or legal previsions or is otherwise mala fide.

8, There is no dispute-that under the conditions

of service applicable to the applicant he is liable to

be transferred and posted to ahy place within India,

So,'agéinst the legal position discusséd in detail,

the only question which falls for determination in this

case is whether the impugned order of transfer is viola-

tive of any iegal provisions or'statutory rulesag or

mandatory instructions or is mala fide in any way- what-—

soever, The impugned order of transfer does not suffer

 from any of these fatal flaws. In this view of the matte

we see no merit in this application and are of the

opinion that it deserves to be dismissed.

9, . The application is accordingly dismissed.

In the circumstances of the ase there will be no

order as to costs. (:;b //égiﬂ\ﬁbNA-J(ZZAA‘w~
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( T.C REDDY ) ( P S CHAUDHWRI )}
MEMBER(J) . MEMBER(A)



