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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, BOMBAY

DA.NC. 606/91 & 0A.NO. 551/91

1, Shri J.M.lLaluani & Ors. eee HApplicants
i i S e T T,
2. Shri Krishna Mahadeo Sawant (_M;;ffg o
/s, |
Union of India & Ors. coe Respohdents

CORAM: Hon'ble Vice Chairmen Shri Justice M.S.Dashpande
Hon'ble Member (A) Shri P.P.Srivastava '

Appearance

Shri G.R.Menghani
Counsel for the ARpplicants

Shri Suresh Kumar for Shri M.I.Sethna
Counsel for the Official Respondents

Shri P.Shankaranarayanan
Counsel for Private Respondents in OA.NO.606/91y

Shri BeRanganathan .
Counsel far Govt. Respondents in OA.N0.551/91

Datéd : }Vtg”q S—-

The applicants in these OAs, uars appointed

JUDGEMENT L
(PER: p.P.SRIUASTAUA{)mEmaER (A)

as lower Division Clerks in the year 1959 and afteruards

they got promoted to tﬁe post of Upper Division Clerk,

The respondents 4 to 26 in'GR.606/91land respondents 4 to 14
in‘ﬂﬂ. 551/91 in this éaéa were appointed as Stenographers
and UDC, The Grade of:stenographers and Upper Diviéian
Clerks were tha'same and for the purpose of next pramotiqn

to the post of Licensing Résistant a combined seniority list
is drawn on the baéis of length of servicé in the Grade of
U.D.Cs or Stenographers, The case of the applicants is that
they have crossed the minimum of the pay scale of ths post

of Upper Division Clerk before the appointment of respondents
to the ﬁost_af UBC or Stenographer. In short, fhe applicants
claim that for the purpose of éeniority the length of service
rendered by them in the caﬁre of LDC after their pay has
become équal to the minimum oflthe UDC grade should alse be

reckonead,
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2, The applicants had brought out that the
respondents have published a draft seniority list
after the decision of the Ahmedabad Bench of this
Tribunal in TrKR@No?VZGS/BG.' The apblicants have
brought out that while drauing the draft seniority
list certain_instructiqps vere issued ohich ars |

placed at Annexurs='E' in Circular No, 66/83(D)
dated 17%10.1989s In Para 4 of this Circular

. at sub;para (1i1) it haé been laid down that the

promotion to Le.A.Grads ftom U.D.C. and Stenographers

grade would be by promofion of U.D.L. and Stenographers
ﬁaving at laést 3 years rsqular service in their-respective
grades on ths basis of joint seniority to be drawn in
accordance with the length of service in the grade as

well as serwicazgquivalant grade, irrespective of the

date of confirmation(s) in the respective grades of

Upper Division Clsrks and Stenographers, In sub=para

(iv) of the same Circular, it has been laid doun that :-

"However, in the case of promotion to L.A.
grade from U.DeC./Stano, persons who have —

- been appointed before 2251291959 have been(vil;fj“
givan en=block seniority in terms of O.M.Ne,
9/3/72«Estt (D) dated 22772 of Department
of Personnel, New Delhi and their seniority
in U.D«C. cadre has been considered fram
the date they had drawing minimum pay scale
of U.0.C, cadre.

Tha applicants havs furiher brought out that after the
circulation of this draft seniority list the applicants
were shoun senior to the respondents, However, afteruards
ﬁhe Tespondents’ administration had issusd seniority list
dated 27:31391 wherein the applicants have bssen shoun

junior te the respondents No, 4 to 26,
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3 The main ground for challenging the seniority
list dated 27731991 is that the applicants have submitted
that even though they were actually promoted to the post

of Upper Division Clerk from a later date yet they are

entitled to count their seniority for the promotion of

Licensing Assistant with effect from the date they wers

getting pay equal to minimum of U.D.C. grada while they
were working as L.D.C.;in terms of Notification dated

18.9,1976 (Ex.'C').

4 Counsel for thé r espondents has argued that the
question of counfing service rendersd in the L.D.C. Grade
from the stage of mini@um of the pay of Upper Division
Clerk eannot arise as this is not covered by any rules,
Accgrding-to the r93poﬁdents, the phrase "Service in the

equivalent grade" would mean the service in the grade of

U.D.C., Stenographers or any other sguivalent grade and

cannot bs taken to mean any service which has besen rendered

in the grade of L.D.C. on the basis of pay drawn. The
respondents have also Erought out that after preparation

of draft saniority list, thé DOP wyas approached for clarifi-
cation regarding éervipe in equivaleht grade rule. OOP houwever
did not agree with the definition adopted while preparing the

draft seniority list. iTherafora the position of applicants

F'T‘“\_ !
was changed again{@gi}he‘Final seniority list,

5; It has heen argqued by the counsel for the
respondants that the‘duestion of counting the serviqa
in thé lower grade on the basis of rate of pay higher
than the minimum of tima scale of the U.D.C. grade was
considered for the purposa of seniority bstuween 1949 to

1959 as has besn explained in DP&AR OM No.3/3/72-Estt(D), '
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datad 22%7.,1972, Para 1 of this letter reads as under ‘=

CE%@

" As the Ministry of Finance etc, are auars,
under the orders contained in Ministry of Home
APfairs 0.M.No, 30/44/48-Rpptts, dated 22,.6.1943,
seniority in a grade was to be determined, as

a genaral rule, on the basis of the total length
of .continuous service in the grade, as well as
service in an equivalent grads, the term "service
in an equivalent grade" being definsd as sarvice
on a rate of pay higher than the minimum of the
time=scale of the grade concerned, irrespective -
of whethar it uas rendered in the General or
Procincial Government in India or Pakistan,
Seniority of persons appointed on a permanent

or quasi=-permanent basis prior to the 1st January
1944 was, houwever, not disturbed by the Office
Memorandum of 22,6.1949, The inatructions
contained in that 0.M. were issued in ordsr to
safeguard the interests of displaced Government
servants appointed to Central Services after
partition, but as it was not possible to regulate
the seniority of only displaced Government servants
by giving them credit for previous service, the
instructions of 22,6.,1949 referred to above were
made applicable to other-cgtagories of persons
also appointed to Central Zervices. There uere,
howsver, certain services/posts which ware
exempted from the operation of the O.M. of
22%691949, In the course of time, displaced
Government servants had, by and large, been
absorbed in the various Central Services and
their seniority fixed with rsfsrence to the
length of service rendered by them as provided

in the B.M, of 225671949, It uas, therefors,
felt that it was no lenger necessary to apply
the instructions of 22.,6.1949 in prefsrence to {}
the normal principles for determination of
seniority, As a result, revised principles

of seniority vere issued in Dacember 1559, in
consultation with the Union Public Service
Commission vide Ministry of Home Affairs O.M.
Na., 9/11/55-RPS, dated 22,12.1959 (copy enclesed
as annexure II), which is still in force.,"

The question of determining the relative seniority

after the gensral principles of seniority were issued in

1959 came up for consideration in Union of India & Ors,

vs. M.Ravi Varma & Ors., Civil Appeals (1) No. 1945 of

1968, wherein it was held that the general princioles

of seniority issued on 22,12:y1959 did not have retrospective

effect.

The seniority,after the Supreme Court decision,

was finalised in 1972 in terms of DP&AR OM No, 9/3/72-Estt(D),

LX) 5/"
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dated 22,7.1972, ﬂfter the issus of genaral principles
of senlarlty in 1959 v1de Home Ministry of 0.M. No. 9/11/
55-RP3, dated 22, 12 1959, the guestion of treating the
service rendered in the louwer grads for the purpose of
sanio;ity in higher grade when th; pay in the lower
grads had becoms equal to the minimum of pay of higher
grade does not ariss, iTheraFore, in our vieu, the
provisions in sub-para (iv) of Para 4 of Circular dated
17451041989 (Annexure='E') have no application in the
determination of senioiity after it was Finally settled

-

in 1959

74 The Gujarat Bench judgement in TA, 263/86 dated
14.3.1987 was not concérned with the gquestion of counting
the seniority for the service in the louer grade on the
hasis of pay equal to the minimum of higher grade, but

was concerned only for determination of seniority for those
persons uwho gﬁt earlyjpromotiuﬁ, on the basis of option,

on adhbc basis’s The éujarat Bench has held that tha orders
conferring regular promotlons to such U.D.C. cannot be
upheld, It is this Judgament which was raquxred to be
“complied with through the preparatlon of draft seniority

list placed at Annaxur@- (AN

8o We are, therefors, of the opinisn that the claim A
of the applicantsfor éounting the service rendered by them

~ as Louer Division Clerksfrom the date they cross the minimum
of the pay scale of the post of Upper DlUlSlon Clerk cannot
be sustained, We, therefors, do not see any merit in the -
presant 0A33and.the Qame.gg§di8missed. There will be no

‘orders as to cost.
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