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BEFORE THE CENTRAL ADMINISTHATIVE TRISUNAL
BOMBAY BENCH

0.A.375/61

Pancurang Dattu Dhure «+ Applicant
-VELSUS—
Collector,

Central Excise & Customs,
Pune. 7 .. Respondents

Coram: Hon'ble Shri M,R,Kolhatkar,
Member (A)

1. Mr.V.B,Rairkar
Counsel for the
Applicant,

20 Mrcﬂoltghatkér

Counsel For the
Respondsnts,

JUDGMENT: Cate: 0 g A 4,. 94:,
jPer M,R,Kolhatkar,Memoer{A)}}

J The applicant joined Central Excise
and Customs Department as Sub-Inspector on
26-6~1862 and promotec as Iaspector in the
scale of R.425-15-500~EB-15~560-20-700-EB-25-800
The applicant was informed by the Asstt.
Collector,Head Qﬁarters by his letter #td,
26=5=79 that he was not found fit to cross
Efficiency Bar stage at Rs,500/- due on 1-8-78.
Subsequent ly he Q?s allowed to cross E,B,
from 1-8-81 i.e. after three years. lhe
increment was sanctioned ralsing his pay from
Rs. 500/~ to %.515/~ and thereafter he uwas granted
regular increments, The contenticn of the
applicant is that withholding the Efficiency
Bar is not a pmnaity and when he was alleouyed
to cross E.B. at &,500/- on 1-8-81 his pay
should have been fixed at R.550/- w,e.f. 1-8-81

inclucing the increments which were not allouecd
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to him because of his hold up at the E.B.
Relging on the ratio of the case of 3tate of
Punjab vs., Diwan Chunilal, AIR 1970 5C 2086,
the applicant claims that promoticn should

not have been negatived on the ground of
withholcing crossing of EB, especially in the
absence of expresqi] order of apnropriate authority
and _that; the power of withholcing an officer
for crossing of £.B. has been misusec. The
reliefs claimed by the applicant are that

the order of Chisf Acrounts Officer 8-8-00
intimating him that the Hoard has rejected

his application-should be guashec and set asice
ancd the arrears on account of difference of pay
w.e.f. the cate cf withholding crossing of EB

should be paid to him.

2. In the written statement the
respondents have stated that since the
OPC did not find him fit to cross E.B.

We€sfe 1.B.78 he was held up. When the DPL founc
him fit to cross E.B, on 1.8.817 he was allowed to
cross E.B. The questien of fixatieon of his pay

wet f. 1.8.78 till 1.8.81 does not arise. The
increments were grantec to him w.e.f, 1.8.81
raising his pay toc ®.515/- and subsequently
he was alloued to draw the increments
regularly along with all admissible allouances.
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The | responfeft/ | also enclosed at Ex.'B'
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arcder dt. 24-4-90 from the Central Boarc of
Fxcise & Customs conveying the rejection of

" the request of the applicant for grant of
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benefit of increments to the applicant..

3. The respondents have also stated that
the case is fully covered by FR 25, FR 25 reads

as below

"F.R. 25} Where an efticiencf bar is
presc?ibed in a time-scale, the increment
next above the bar shall not be given to
a Government servant without the specific
sanction of the authority empowered to
withh?ld increments under Rule 24 or the
relevant disciplinary rules applicable to
the Government servant or of any other
authority whom the President may, by
genergl or special orcder, authorise in

this behalf,*

4, In this particular case it is noticed

that the compet?nt authority informed the applicant

by letter dated 26.5.1979 that he was not found fit

to cross E.B, a# Rs. 500/- due on 1.8,1978, Subsequently
he was allowed ﬁo cross E.B. at the stage of Rs.500/-
w.e.f. 1.8.1981iin accordance with Collector, Central
Excise and Custom's letter dated 12,9.198t. The action
taken by the cohpetent anthority was in accordance with
FR 25, So far as the case law relied upon by the
applicant is coﬁcerned that case law does not apply.

The case of the applicant is that because of his ke ing

- held up at the Z.B. his junicrs started getting more

pay than him which however appears to be the natural

conseguence of the hold-up.

Se So far as the "Chunilal case" decided by
the Hon'ble Supreme Court is concerned, the observations
in that case are made in the context of a Departmental

enquiry against a Police Sub - Inspector which was
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pased an adverse entries in the C.R,'s of the cfficer.
The officer was allowed to cross the T.B. in December
1944, The High Court had beld that reports till 1¢40
only were favourable to the delinguent. Differing
from the High Court-the Supreme Court observed in
para 14 of the jgdgment

"In our view reports earlier than 1%44

ishould’not have been considered at all

in as mpch as he was allowed to cross

the E.B.. in that vear. It is unthinkable

that if the authorities took (@ny)serious

view offthe charge of dishonesty and

ineffidiencY contained -in the CRE{)of

1941 and 1942 they could have over-looked

the saﬁe'@ﬁrecommended the case of the

office£ as one fit for crossing the Z.B.

in 1944."

€. The apﬁlicant also referred to Hira Nand

Vs. State of Himachal Pradesh (1¢81 (2) SL¥ 218),

which vias a casé decided by the High Court of Himachal
Pradesh and in thch the High Court relying on

Chunilal case referrad to above held that the effect

of the adverse entries stood wiped out by the petitioner
being allowed to cross the E.B. Neither of these cases

helps the Applicant.

7. The apolication therefore has no merit and

we dispose of the same by passing the following order.

Application is dismissed.
No order as to costs,
i
Aokol Aty

(M. R.Kolhat kar)
Member (A)
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CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH

R.P.No. 124/94 in
Original Application Na: 375/91

Transfar Application No:

‘ e et Advocate for tng & TdmnaTs
¢ 7
Versus
Collector of Central Excise & . _pocsondent

Customs, Pune

CORAM

——————— e b i

The Hon’bie Shri M-R-Kolhatkaf, Member (A)

The Hon’hle Shri

1. To be raferred tc the Reporiar or ast ? A

2 Whathar it needs to ba circulated to other Ban-hes of ,X
the Tribunatl ?

IR Kon Yy, F e~

(M.R.Kolhatkar)
M(A)
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH

R.P.No. 124/94 in Q.A. 375/91

P.D. Dhure «+ Applicant

Vs.

Collector of Central
Ecise & Customs, Pune .+ Respondents

CORAM 3 _Hon'ble Shri.M.R.Kolhatkar, Member (A)

TRIBUNAL'S ORDER BY CIRCULATION DT: 7./ 9%

X Per Shri.M.R.Kolhatkar, Member (A) X

This Review Aéplication is in respeét of
the Tribunal's judgment dated 27.4.1994. The
Review Application is filed well after the
statutory period prescribed for the same, namely
16.9.1994 on the ground that till the date of
£ilinglof this appiicétion, he has not received
the judgment either from the éounsel or from thé
office of Tribunal. He applied for a certified copy
of judgment on 7.9.94 and states that even today

he has not received the same.

2. Ignoring the issue of limitation, the main
ground urged for review is that Supreme Court

in its judgment in O.P.Gupta Vs. Union of India &
Ors., (1987 (5} ATC 14) at para 16 held that no
decision mugst be taken which will affect the rights

of any person without first giving him an opportunity
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of putting forward ﬁis case. It is nct clear
whether the facts of the case‘ a_re identical

and in any case as to why the judgment was not

cited before us on the date of hearing. It would
be seen from tgg’judgment that the applicant had
relied on “Chug%ialjcase" decided by the Suprere
Court and Hira Naﬁd Vs. State of Himachal Pradesh
decided by the High:Court of Himachal Pradesh., We
had noted both these judgments and hel@/ﬁo be not
applicable. i -

1
3. The next ground urged is that not giving benefit
of increment notionélly would amount to double jeopardy.
We had rejected this argument in the judgment, where

we had stated that this is not a double jeopardy, but
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a natural consequence of the (. hold-up at the E.B stage.
We therefore consider that there is no merit in the

R.P which we are bound to reject.

4. Ve, however noﬁe that in O.A 569/91 our decision
in the instant case ﬁas referred to and in its order
dated 23.08.1994, on the basis of the submissions

made before the Single Bench on that day, the matter
was directed to be placed before the Division Bench

on the ground that certain provisions to which reference
was made in the order were not brought to the notice

of this Tribunal when the matter was heard. It is
notable that the Division Bench comprising of myself
and brother Member Shri.B.S.Hegde, M(J) considered the

matter of reference on 22.10.1994 and as there was a
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difference of opinion among the members of

Division Bench and it was a%:? felt that when
Ju |

there are conflicting[d fference of opinion

among the members of Ditision Bench, such
mattericannot bez§9lved by the Division Bench

of the Tribunal. because Q%e decision of the

Single Bench can be set aside only by the Supreme
Court or can be re-considered only by constituting

a larger bench of the Tribunal, we had directed

the Registrar on that day to make reference to the
Hon'ble Chairman of C.A.T at New Delhi to condBitute
larger bench comprising of 3 members to decide the

issue. The terms of reference are as below 3

(1) Whether the F.R 25 read with note 4
thereunder and other available Government
instruments has the effect attributed
to it, as in the case of Madhusudan
Chowdhury V/s. Union of India (1989)

9 ATC 386 or whether F.R. 25 read with
Government of India, Department of .
Personnel & Training, O.M.No. 29014/1/93- -
Estt. (A), dated 3rd June 1993 implies that -
the pay of the Government servant held

up at E.B shall normally be fixed immedia-
tely above the Efficiency Bar, as held by
Bombay Bench in O.A.No., 375/91

(P.D.Dhure's Case, 1994 ATJ 55(2) )

(i1) If so, what should be the decision in the
instant case, viz. O.A.No. 569/91,
subject to limitation point being decided

5. While therefore rejecting the R.P, we make it
clear that the applicant would be at libverty to move us

to review our decision if the decision ©f the full bench
¥yl

go[in his favour.

ANl o

(M.R.Kolhatkar) —
 Member(A)

S——
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