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TRIBUNAL'S CRDER: Date: ~- /O — A
(Per AR Kblhatkar, Hember(a){ :

this Review Petition,our order

93 has been sought té.bé,reviewéd.

held a Group'C' post under the [
respond@ents and a chargesheet was given 1o

" him on 25-3-168l by the General Manager. ‘

The penalty of withholding " of the next three
annual increments without cumulative effect

was imposed on the applicant on 4-2~1984,

In the judgment the entire disciplinéry
proceeding culminating in the order,qf
finding him quilty and the penalty was held to be

bad on the short ground that the powers of
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appointment and disciplining the employees
of the category of the applicant were delegated
by the DGOF to the General ianager only weedf,
26.11-86. The spplicant was denied promotion'
as the DFC found him 'Not Suitable' for

promotion to the post of Superv1sor 'B’(Techf

The judgment therefore dlrected the responde‘ls
to hold a review DPC for considering the appii—
cant for promotion w.e.f. the date on which - w

h;s immediate junior came to be promoted wiﬁﬂha
direction to the Review DFC to ignore the g%ﬁ;
disciplinary action taken against the applicant
while assessing the suitabilitylfor promotional

posi.

2, The grourds urged for the review.
petition are: Firstly that the applicant
nowhere urged in the original application that

\ vomt +hn =n~mppatont

ut ..., foi L D e anly powneadlng

and imposing penalty and it was not open togihe

’Trlbuﬁa_ to entertain such a new plea at the
’Tafguﬁénﬁ%
X \

jiz tage and pronounce a judgment and order.
N
\\.

v
\
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Was app01nted as Appointing Authority in respect

T R
ccord;qg to the respondents,the General Manager

of the applicant by the general circular relating
to delegation vide Ministry of Defence No.4(11)/63/
1I/D/{Fy) dated 14-2-1964(Exhibit:'R2") which
position was reiterated by subsequent order
No.1480/A/Nig(DEL) dated 11-2-1980. According to
the respondents as there was no denial of this

pesition by the applicant the same was not

Y

specifically brought out in the reply of the

respondents though it was generally stated that
) il'
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the General ‘fanager was the competent,

disciplinary authority. The respondent

s

have also referred to a judgment deli\ﬁ
i

by the Division Bench of this very Trig

in 0.A. 194/9]1 decided on 8=-3-94 of wh
one of us (Hon'ble Shri Justice M.S.
Deshpande) was a member in which the

competence of the General Manager to ¢

disciplinary action against such categ

of the staff was acknowledged and uphT'd

L R vaean

In particulsr para 8 of the judgnent is.‘
o
[l

"8. The contention of the liarned
counsel for the applicant iL that
this order is dated 11-2-80|and
@s the applicant was imposed penalty
of removal earlier to this order
this may not empower the General
“Aanager/Ordnance Factories to
exercise the powers of DGOF;in
rewov1ng him from service.i|

perusal of this o der

te that this ord
is ohly by wéy og:
of power conferred

neral nhnager/Ordnance
Factories way back in’ 1964.’As per
the linistry of Defence letter
No.4(11)/63/11/D(FY) dt. 14-2-64
General lanagers have full concurrent
powers to recruit N.G.Officqrs
upto and including Assistant”foreman
right from l4-2-64, As the apolicant
was only a Chargeman Grade I at the |
time of his removal from serv1ce I

General Manager/Ordnance Factorles

has full powers to remove him ‘ ij
from service beceuse of the powers P

conferred on him from 1964 onwards '

by the above said letter. Further

the order of removal dated 10 3.80 4

t|
N
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relevant and is reproduced below 3




was signed by the General Hanager
himself who by the above 531& letter
is competent to appoint the applicant
in non-gazetted service as Chargeman
Grade II. Even the appointmeﬁt order
of applicant on 30-12-64 had been
signed by the then General Mdﬂager/
H'we see
rules

Ordnance Factories only. He
no violation of any statutory
much less use of powers arbl arily )
in removing the applicant from service.
Hence both the contentions t"t issue :
of charge sheet by a subor di’?@e autho- o
rity to the Director Generalﬁj%_ R 5
Ordnance Factories and Gener#}- Wanager/

Ordnance Factories and his removal by _
General ianager/Ordnance Facq ries are | j

—vﬂl—%

irregular cannot be sustained- and hence
fails. " 1 ' :

The[reggondents therefore submit that there is ‘:

an error apparent on the face of the recond, that

their contentions in the Review Petltlom go to

QPR SNV SIS P PR S

respondent in this review petition has %ésisted
the review petition on the following g ;.nds.
The review petition nowhere explains as“fo

why 1964 order was not pointed out to t

e A =

Hon'ble Tribunal at the time of the hea ng . .;‘
of the orlglnal application. Secondly there is . SR B

3 _ ;
a distinction between delegation of ?‘ ‘ - 3

administrative and financial powers and,

i

delegation of statutory powers as contéined

in CPS(CCﬁ)\Ules. Thirdly the applicant was

NPT = M PR MR T LIRS PP 2 WS

appointed two days prior to the Presidentlal
notification dt. 14-2-64 making the delegation :
in favour of the Gensral Manager and tﬁ?iefore

the disciplinary authority of the applicant :
005/- ‘ " I -!1
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still remains the DG and not G, Fourthly the
original applicant has referred to the Supreme
Court case of Krishna Kumar vs, Divisional
Aésistant Electrical Engineers & Ors. 1980 SCC
(L&S) Page 1. In this case which was delivered
on behalf of three Judge Bench of the Supreme
Court by Hon'ble Shri Chandrachud CJ, tha=
appellant was appointed as a Train Lighting
Inspector under an order issued by the Chief

Electrical Enginesr and was removed from service

an : L
under an order passed by the Divisional ASSistgnt-‘ -

Electrical Engineer. Since the appel% ; :1, :;'
rewoved by an authority subordinate in rank

to the apoointing authority, it was held 'that

tﬁe order of removal was in patent violation of
provisions of Article 311(1) of the Constitution.
According to Original Applicant, this ratio

fully appliss to him. Fifthly the original applicant
stdtes thet the Daniel's case viz. Scientific
Adviser to the Ministry of Defence vs. S.Saniel,
{1991)15 ATC 799 which is & decision of éwo-Judge

anch of the Supreme Court rendered on 10-4-90

does not also help the review petltloner because

Sixthly even assuming that the first part of the
jbdgment relating to disciplnary proceeding and
analty are reviewed, the second part of the
“vigment relating to the review DPC directing the
¢~pondants to consider the criginal applicant for
promotion snould remain especially because the’
ounishment is 4 minor one,

"

N Let us consider the various arguments
!

for and ageinst review seristim. So far as the
first zrgument of the review applicant is concerned.

.-6/-
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the same appears to be valid because the rel
para in the O.A. vide para 5(a) reads as below :

"a, Right to know is the basicfonﬁdation
of Rule of Law and equality before law.
Unless a citizen knows what the 13
he cannot command the state to fol‘j 5
the Law. Therefore, it was the. dut““'
Disciplinary Authority/ﬂppointing,““
Authority/Respondents to satisfy t
applicant and show to him if:gtla)
proof was existing that, subo 3
authorities ‘are competent to.%g U
chargesheet to the applicanéiﬂ\ %
delegation was shown to thegg PLAL
it must be held that under GCS(CCA
Rules,1965 there was no delegatiowito
the subordinate authority to issuo
chargesheet, Assuming without admitting
that such a delegation is existing,
yet the same was not shown to the
applicant when demanded, thereby ;L '
v1olat1ng the basic fourdation’ o‘?tfle
of Law of right to know. Thus, the,
is violation of Article 14 and 16

Constitution.

‘;.'.:. oo
[ -

Fos

-

— -
J“Q’-‘;‘-'r;br

It is clear from a[gea%?ng of the ground that -

of knowledge regarding delegqtion offil,
o ‘\" bt "y'v -

o issue a chargesheet to the applicaJ 3

provide that a chargesheet can be signed by.a j.
[T

subordinate OffICEr of the disciplinary authoritY:

] if
Lo _ and as such there has been no violation ‘of an%

of the prov1sions of Article 14 and 16 of thehf
Constitution of India. We also note that i

Mt

original respondents have taken the ground vid}‘

S /

para 13 that the pOwer “of naking appointment
in Group 'C!- and ‘D' hag been delegated‘to

/by Respondent No.3 - o

respondent No.a‘é - who is the authority lf%‘

‘—_'.z.'l-—;'-‘i-—-v.-r

indicated in the schedule to GCS(CCA)Rules

- _-u
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and that the applicant is a Group 'C! eﬁiployee

in the industrial establishmentj that (sub=-rule

servant, and as such respondent N? 3. ’;;i ..g!‘e- o
LV e, e L
authority to initiate the disciplina; .ip_@peedings

S CE 4 .
and impose penalty on the applj.cant.‘ fh
RO § 4K

contention of the review applicant,is efore. il

AT . S AT 3
borne out by record. So far as thelsre
of the review applicant is concerned _
thet a judgment was delivered on 8-3-94 by
division bench. But that is a subsequent Judgment
and it cannot be said tot be bindinguon us :though ..
it éan have® persuasive‘authority., Tyl

5. So far as the argumentsof tg_ae-
resdondent(ongmal applicant) are concerned
the reason 3s to why 1964 order ]uas n(:';:
specifically brought to the notice of’ %he
Tribunal is not specifically explainec!b_y t.he
pplicant but we are requimd# “note

%1 contentions raised by tha r;view

11‘5 original respondent) in the' ritten
in the O.A. and we are alsd !tequired

to note the handicap that the grounds about

the delegation of powerszxongome 1nto effect
on 26-11-1986 was brought up for the first time
only at the argument stage and was not there

‘I
in the original pleadings. We therefore. do not

consider that this argument of the orlginal

applicant has[nrryvalldity. The seconc; ‘argument
regarding distinction between deélegat 1ng
i ..8/-
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financial apd administrative powers and

delegation of statutory powers'iswwithou_,"

substance. It amounts to saying th?f th?
powers of the appointing authority under}
the CCS{CCA)Rules cannot be delegated.~-‘

That hOwever, is not borne out byf
because,;he*;ules'specifically;% vie
Rule 12 on the subject of bisciﬁffﬁZry

Authority 1 Sub rule (2)Xb) giéﬁfﬁfy*’
the penalties specified in hhleil?#n

‘wﬂﬁ

imposed . by the authorities spacifd

schedule:in this behalf byi generefﬁi aspi”'-

order of the,President Thus this.

Hh
rulo, HE Ly :!1 b
i t . ! ‘::’I , f "
envisages.*aa.special order being issued 3 Co i ~'i}. JEU“;féﬁ
by the President specifying the authority?.!' . i fé?jgf
- P T
which can 1mpose the penalties. In the re; ew E "152 .gh-?zﬁ
iy ¢k RellE
petltlon at Annexure R-2 is the order date . N ;irw_?g‘;.
14-2-1964 which reads that the President‘%i] NS
} <t 5 :-' Y
pleased to lay down the revised financial J}JF ok PR TE L, T
NS CoAE by TGl
of the D.u. o. F. and the General Ma% gers ?”“ g, ot d
oy ..-:'/'%‘:'i- . ; P 7‘ t “
ures I and II respectiVely to*this"ﬁ&f o b e e
A i F et
Although the reference is to th?4fa_ : ,:};,. Yol
1 A itg L
cial (powers the subject is deleg?ti?na : ORI PR
'“‘:: Jﬂ '.. ";‘..II' ' .\. R ""‘-A
of administrative and financial powers“andrjgeﬁ TN R L5 L
the powers enumenated under ‘the administra j§;  _f -W'HLJn
of GM Zdealuwith e ﬁ
powerszpnder item No.§ creation of ‘post. 5, Fand 4 s
deal with ‘e RS SRR
item no., 7¢£ recruitment of staff The*distinction 4 o 2F
, .,:.7‘) N " ﬁ. P ..‘_
sought to be made by the original applican%jgé; e - ieea
between the ,2dministragive delegation and ﬁ{eff 'ﬁ}h e ¥ P
statutory delegation therefore'is not born%F;'¢ 3 b _{;;{ f:
L sty FEVIR ST U1
out by the rules and record and is required{-f%" R Ry S
N Lo HRE AR
to be rejected The third ground is that th%f,i . R _‘1-p§§§
P Sreanel TUNRET
oo oy el «
the apolicant was appointed prior to the IR I ARARNy N ugéés-ﬁr
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L was not appointed by the General Manager

q'
him if any of the three penalties refarr

Article 311 were imposed on the applicanffviz.

Dismissal, Removal and reductioain rank.'?ut as

it

notlced above, the penalty imposed is oj.y a minor

penalty of withholding of next three any

al
increment: without cumulative effect. ThErefore
Krishna Kumar's case will not apply. The‘Fourth

arqument of the original applicant that niel's

case does not help the Review Petitioner

contained in para 15 which we reproduce

"We agree with the respondent;
expression 'appointing autho
Rule 12 should have the mean:
buted to it in Rule 2(a). Bu
the real and true interpretat

correct, because the ratio of Daniel's ¢

below iss

is not

gse 4§

‘that the

Hty' in

ng attri-
what 1is
ion of Rule

2(a)? Wnat does that sub—rul
git refﬁgs to a "person empow
Flitment' in question

talk when
red to make
7 These

rly constitute a r

ference

. Does Rule 2(a) refer then to
thorlty empowered by the schedule
to make the appointmenté or the authority
to whom he has delegated that power or
both? We think, on & proper and harmonious
reading of Rule 2{a) and Rul¢ 9, that
sub-rule (a) of -Rule 2 only envisages
the authority to whom the power of
appeintment has been delegatgd under
- Ayle 9 and not both the delegator and
the delegate. " |
In our view, therefore, Daniel's case[bes support
the original respondent and does not hq p the
original applicant. The next contentiof of the

or .
.010/=
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original applicant that the second part of
the judgment can still be allowed to stand

cannot be accepted because we had set asidL

while assess1ng the applicant's suif%

for promotional post.

6. " In the result we hold that ther"' “

are sufficient reasons to review our order

dated 15-12-93 in O.A. 347/90 and we accordi

review the same. We hold that the d;sciplir

proceedings against the applicant wexg'lega

t? w3s imposed not by the Direct

Ordnance Factories but by the E«

nager. Consequently our furthepf'w
order that'a review DFC shoulé be held whiub
should ignore the d15c1plinary action 'l:ake\“:r
against the applicant while assessing the‘
appllcant's su1tab111ty for promotional po

is also set aside. We consid&r that. the Or

and it was not vitiated by the ijﬁt
)

it
5’ T apany

e

disciplinary action taken against thiqapp$:can

£

has no merit which accordingly stands rejpc¢ed.
g o
7. ‘No order as to costs. 4
Iy Tl -
(i4.R . KORHATKAR) (i4.S .DESHPANDE )
Member(A):, Vige-Chairman
M . Certified True'Eopy
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