e )
CERTAGL AOMLNIITAATIVE TRIGUNL
BO:l.Y BELGH
9:3:35%%;:5:&59::12:..,-_.. 235/91 -

TGS E X %% X b OOt R X

J*“.‘ = T: D::_‘SI “_n 13 .l0.93

e S e P e S i P X gy W Y oy

o e g b 3 -§D}‘}_§. .‘.3- ACharya remem e P21 Lioner
In person, - _-Advocets for the PetitioneTs

i e A T = am h % w3 whe e A S A T

1

Varsus

- . ' ‘R ~

m.Shri A.L. Kestugey __.._.../dvocuts for the Respondent(s)

1

I H"-T-_'r(.

-~

The Hon'ble Shri Justice M.S, Deshﬁande, Vice Chairman

®

| gl : .
The Horn'ble Shri GQEK. Verma, Membesr (A)

1, Ahz}%ﬁr Aen tors of loestna0eTs wayErsHowed te-S=0
J

th udgaz@nt ¢

2. To ke refarred to the aewortcr or not 7. M

3, ;pzth Lheir LUTﬂshtﬁs-—asr’fﬁ'_“?*ihh—éﬁxr—tﬁﬁv’bf
e Judgzment 9

4, Jhather it neess 1o be circulated to other Bemches of

the Tribunol ? | A

R T

Vice Chairman

N3/




4
F

CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH

—— T — T e A i A T e o S D drie S o W

Shri H.,J. Acharya - «s. Ppplicant.
V/s, :

Union of India through

The General Manager

Jestern Railway :

Churchgate, : ‘
Bombay . i ... Respondent.,

CORAM: Hont'ble Shri Justice M.S. Deshpande, Vice Chairman,
Hon'ble Shri N.K.Verma, Member (A)

Appesrance :

Applicant in person,

Shri A.L. Kasturey, counsel
for the respondent.

ORAL JUDGEMENT. . Dated: 13.10.93
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{ Per Shri M.5. Deshpande, Mice Chairman |

By :this application the applicent
challenges the awérd passed by the Central Govarnment
Industrial Tribunal, Bombay on 26,2,1990., The
questions referreé to th@g Triburnal under Section
10(1){d) of the Industrial Disputes Act were as

follows:

n_ .. Whether the action of the management
of Western Railway in not paying to Shri
H.J. Acharya, Lsb. Supdt., J.R. Hospital,
Bohbay, the full share of the fee received
by the Railway Administretion on sccount
of medicel facilities extended to the
non-railway patients from 1,10.1978 and
onwards, for the tests conducted by Shri
Acharya, is justified ? If not, to what
relief the concerned workman is entitled,
and from what dete? .,."
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2. The Tribunal framed issues and issue No.l

t 2

to 3 are related to maintainability 6f the reference.
Those three issues here answered in the affirmative.

The 4th issue was whether the action of the management

of Western Railway in not paying to Shri H;J. Acharya,
Lab, Supdt. J.R. Hospital, Bombay, the full share of

the fee received b? the Railway Administration on account
of medical faecilities extended to the non_railway

patient from l.lO.?Sijbnwards for the tests conducted

by Shri Acharya, was justified, On finding it in the
negative; ultimateiy, the Tribunal made a direction to

the respondents to make necessary calculation and pay

[ .
;

the necessary amounts to the Laboratory Superinteﬁ%@nt,
Shri H;J. Acharya, from 1.10,78 and to other members of
Laboratory staff a% per theéigiker of the Chief Medical
Officer dated 22.9.79.

ir“ \T

3. The controversy arose%iﬁ the Railway

Hospital because it used to admit paying patients apart
from the Railway eﬁployees and the contention of the
applicant was thaﬂ from the income which the Railway
made by charging {he outsiders, @ share should haye been
given to the Hospital employees. This was settled at
60% and 405, Shri Acharya joined the post of a
Biochemist and he;has stated that he should be paid

the entire amount of share for the tests he did as
Biochemist in respect of patients admitted to the
heospital. The reference as we have indiceted was in
respect of the amounts from 1,10.78. The applicant

had mede a grievaéce by filing OA 206/87 for amending
the order by subs£ituting the year for the date 1,10,78,
By the decision of the Tribunal dated 1.7.87 the Tribunal
observed that in the fitness of the things if the

applicant moves the Government for such amendment, the
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Government may take éppropriate decision thereons and
the applicant was allowed to withdraw the application,
It does not appear that the epplicant moved the Government
and from the judgem nt of the Industrial Tribunal it is
clear that Industrial Tribunal was called upon to
adjudicate upon the entitlement of the applicant‘from
1,10.78 onwsrds. The applican'tcg_:?gued hi§]case in
person and urged that latter part of the reference would
show that it was incpmbeﬁ%}%nthe Industrial Tribunal
to give a finding with regard:to the date from which
the entitlement h@ﬁ—érose. A reading of the reference
however, shows that the earliest point of time from
which the GRtitlement was to be adjudicated was from
1,10.78 and if the éntitlement were not from 1.10,78,
then from any later date. The Industrial Tribunal
considered the entire entitlement of the applicant as

from the year 1978, °

4, We were taken through the decision of the
Industrial Tribunal from issue No.6 onwards. While
discussing Issue No.3 to 5 the Industrial Tribunal
referred to the rele#ant correspondence to which our
attention was drawn in the course of the arguments, The
Industrial Tribunal'% view was that Shri Acharya-was

not entitled to the %ntire share. The applicant's
contention was thatipll the chemical tests were performed

by him and he would;have been entitled to the entire
smount for the tests that he had performed, There was
no reference to this%position;either in the application
or in the evidence before the Industrial Tribunal

to the tests which hé had performed from{i3§0.78.

The amount he was claiming inithis respect was to the

exclusion of the others. In the letter dated 22.9,79

when the question of share was being dealt with, 1t was

M
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mentioned that 60% was to go to the Railways revenue,
20% to the Pathologist, 15% to the Technician and 5%
to the class IV staff. The applicant denied thet the
Pathologist had done snything and urged that the
Biochemist had aslone performed the tests end he would
therefore be entitled to the entire amount of 20%.
There was no evidenée before the Industrial Tribunal
besides the applicant's own. Copies of his own evidence
have not been attacﬁed in this apnlicetion. While
exsercising his powef under article 226 and 227 of the
constitution this Tfibunal will be entitled to interfere
¢ only if the case 1is. meade of non-~consideration of evidence
alreedy on record or non-application of mind, No
material evidence has been placed before us to show
that the order of the Industriel Tribunal suffered
from these short comings. Our attention was dreawn
to several decisioﬁs of the Supreme Court on the point
of discrimination qﬂder article 14 and 16 of the
constitution and tﬁe need for equal pey for equal work,
None of these decisions heve amy relevence to the
present case, According to the respondents the applicant
was paid his share after calculations were made and

the award was fully implemented.

A
i

5. In the circumstsnces, referred to above,
we find that theraéplicant is not entitled to any
relief., The appliéation is dismissed, with no order

as to costs.

Wi, e

(N. K Verma) (14.5 Deshpande)
Member (A) : Vice Chaigman
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Before the Central Administrative Tribunal
pombay Bench, Bombay.

Review Petition No.137/93
in
Original Application No.235/91.

shri H.J.-Acharya, Bonbay .. Applicant.
‘ VSe

Union of India & Others. .. Respondents.

coram : Hon'ble gshri Justice M.s. Deshpande, Vice Chairman,
Hon'ble shri N.K. Verma, Menber (A)

Dateds 3 ]M Ky

| Per : Hon'ble shri K.K. Verma, Member (A} X

Tribunal's Order by Circulation

This is a Review Petition against this Division
Bench Judgment in OA No.235/91 delivered on 13.10.1993,
The applicant had in that Original Application challenged
the award passed by the Central Govt. Industrial Tribunal,
Rombay on 26.2.1990. The applicant was not given any
relief as he could not substantiate any al;egation of
non-congideration cf evidence already on record oOr non-

application of mind by the Industrial Tribunal.

2. in this Review Petition the applicant states

that the judgment is silent on the issues framed by the
central Governﬁent under Section 10(1)(d) of the 1., Act.
Besides there is non consideration of the evidence on
record and application of mind. The points made by him now
were already covered by the pleadings and submissions of
the both the parties. There is nothing new brought to our
notice at this stage. There is no patent error of fact or
law arparent on the face of the order warranting rectification.
In view of this, we find no merit in the review petition and

the same is dismissed.
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( N.K. VERMA ) ( M.S. DESHPANLE )
MEMBER (A). vICE CHAIRMAN.
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