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ORIGINAL AFELICATION NOS.83/91 & 354/91.

DATED THIS\% DAY OF APRIL, 19%6. . ’

CORAM-z Honubie shri Bos.Hegde; Member;(J).
Hon'ble shri M.R.Kolhatkar, Member (A).

1. ORIGINAL APPLICATICN NO,83/91, .

Shri JQH.RQO oo Applicant
(Advocate by shri s.Natarajan) :

2., ORIGINAL APPLICATION NQO,354/91,

shri V.D.Kulkarni
(Adgocate by shri S.Natarajan)

ees Applicant

V/So .

1, Union of India,
through the secretary,
Ministry of Personnel, Public
> Grievances and Pension,
Government of India,
New Delhi - 110 001.
14

2, Secretary,
Ministry of Fingnce
Department of Revenue, .
Government of India, ;o
North Block, MNew Lelhi-110 CO01.

3. Collector of Customs and Central Excise,
P.M.C. Commercia) Building,
Hira Baug, Tilak Road,
Pune - 411 002,

A 4, Secretary,

Ministry of Defence,

Government of India,

New Delhi - 110 0Ol. «ss» Respondents
(Advocate by shri Suresh Kumar

for shri M,I.Sethna)
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Y ORDER]

X Fer shri M,R.Kolhatkar, Member (a) X
re

Applicant in O.A. 354/91 is/employed after service
(Airforce)

in refence Services/as Inspector of Centrzl Excise, The

applicant in O.A. No.83/91 after service in the Airforce is
re.employed as Deputy Field Officer, Telecom (Tele) '
under Cakimet Secretariat,
2 The facts in these two cases are not exactly
' ' and hence
N\ identical but the principle involved is the same/ a

common judgement is pronounced,
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T Eacts o Y iR 93 dblystrative.
3. The./ rules relating to fixation of pay of re
employed ex-service men weee contained in the Ministry
of Defence O.M. N0o.8(34)-Est,III/57 dated 25’11 /1958
as amended from time to time,
4, Under the said Orders, the pay on reemployment
was to be fixed at the minimum of the scale of pay
prescribed for £he post and in case of undue hardship,
the pay is required to be fixed at higher stage by
allowing one increment for each year of service rendered
before retirement in a post not lower than that in which
he is re employed. 1In addition)a~reemployed exserviceman
was permitted to draw separately any pension sanctioned
to him and to retain any other form of retirement benefit
for which he was eligible, It is however, provided that
the total amount of initiél ray as fixed akove plus the
gross amount of pengion aggégfdpension equivalent of
other retirement benefits /3 not exceed the pay he drew
before his retirement. It is further provided that if
the said limit is exceeded, the pension and other
retirement benefitslmay be paid in full and necessary
adjustment made in the pay of the individual so as to‘
engure that the total of the pay and pensionary benefits
is within the prescribed 1imits,
5. By Ministry of Finance O0.M. No,7(34)¢Est.I1I1/62
dated 16/1/1964, the Government of India issued Orders to
the effect that conseguent on the liberalisation of the
pension rules and general increase in pay scales on the

basis of 2nd pay commission's recommendations, Dorxsatxx

XAXXXXXXXXXX in the case of persons retiring before attaining

the age of 55, the actual pension, in case the pension was
below R.50 or the first »,50/- of the pension if the pension
was more than k.50/- was to be ignored in fixing the pay

on re-employment,

6o Incorporating the smendment to give effect to
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the saild orxder, 1n'Artic1e 526 of the Civil seréices

Regulations under GOI Notification No.12(3)-E v/87 dated

12743/1967, it was clarified that those who were

re-employed before 16th January 1964 and who opted for
the abové orders will, howBver, be treated as fresh
entraﬁts from the date. o N ‘

7. By Government of India M,F. O.M. No.F.5(14)-
EII1/77 dated 19/7/1978 the said ignoréble portion of
RS« 50/~ was.gaised to B, 125/-, The said letter also
stipulateq%that on option, their terms would be

determined afresh as if they have been egeemployed for

~ the first time. Applicant opted to come under this

order.
8, ‘ BY an Order of Minigtry of Defence I.M.No.2(1)
83/D Civ,I dated 8,2.83 (effective from 25/1/83) the

limit of the ceiling of ignored portion of pension was

reviseds

i) In case of serving officers, the first
Rs, 250/~ on pension (raised to ks.500/-
W,e.f.' 107‘86) '

ii) In case of persons below commigsioned

officers' rank, the entire pension.

These Orders provided that in the case of
person who were already on re-employment, their pay
was to be refixed on the basis of this orders provided
they opted to come under this orders., It further
provided that if they so opted, their terms would be
determined afresh as if they were employed for the
first time, ‘ .

9, Applicant did nct exercise option to come
under theséfordersa |

106 .}'Applicant states that the result éf the
said Order is that the applicant had to forgo the
ihcrements"dfawn by him in the same scale from the
year 1976 onwards, ' - -

11, The Respondents issued orders fixing the

pay of the aprlicant for the period from 1/4779 till

4/-
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date by an officer Order No, 226-6F0(T)/Pers-14/90 dated
application

26/9/90, copy annexed .to-.f‘f‘“*‘%ﬁat marked Exhibit A-1. }
12, _ It is not dispute;;é;ié pay fixation involveg E | ?
recovery of over-payment from the applicant and therefore %
the applicant made a representation to which a negative L
reply was sent by letter dated 14/1/91 placed at :
Exhibit A-2 (page.12{"3t is thig which the applicant has . -
impugned, The amain contention of the applicant is that
the.récovery is entgiled on gccount of retrospective
re-fixation of pay;2f;h effect from 10/4/79, Such a

recovery cannot be made after a lapse of several years

f e e e e e

in respect of pay and allowances which have been received
in good faith, Thé applicant therefore has claimed ttre

relief of re-fixation of pay on the basis of enhanced

-»
—

limit and revised reemployment pay with effect from
19/7/1978 and 25/1/1983 t& be fixed giving the benefits

of notional increments over and above the notionazl pay

e e

fixed for the period he had worked in the same post
prier tc such refixation and that there should be no
recovery on account of alleged over-payment.,
13, So far as applicant in O,A. No.341/91 is
concerned the facts are slightly different in the sense
ven in the result of
thet he did not exercise the option};a; the memorandum
dated 19/7/1978 becauig he was not intimated about the
same and therefore ﬁé/sclaiming the additional relief of
rermission to exercise option immediately after the oraer
of fixation of pay was announced,

14, The applicsnt§rely on the juagement of Central
TA

G.Vasudevan Pillai v/s.

Administrative Tribunal in/404/87’
Union of India decided on 31/10/89, 1In this judgement the
the Tribunal relied on the ratio of sSupreme Court judgement
in Nakara (AIR 1983 sC 130) and the Tribunal held that

the authorities cannot make a discrimination in relation
to the employee§who have been re-employed with reference

to cut offdates with effect from 19/7/1978 and 25/1/1983, etc,
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authorities regarding revision of the pension which was their
duty., We are not impressed .by this argument. Recovery is
also dixe to failure of the feSpondents to deny benefit of
notio;lal. fixatien of ray ##op past service and give effect

to enbanced' limit of :l.gnorable portion of the pension,

1'7.. In the result, we find that the rel:.efwflza_.j‘.gxec_i* in
dA'.s ere required to be granted, The pay of the applicants
sholuld be }efixed 6n 'the basis of enhanced limits as on
1/1/86 end the revised reemployment paylwith effect from
date of igsue of the O.,M.'s will be det%ermined by giving
them the benefits of notional increment_s over and above the
notional pay so fixed on the date of their reemployment, ch
arrears of pay on the basis of notionaltpay fixation would
be given for the period prior to the date of issue of the
0.M, Those applicants,who had not opted for any of .the
0.Ms, should be giyen an opportunity to opt for the same
and if they do s0, their actual pay from the date of issue

of the 0.M. should be determined on the above lines., "'teore
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‘_;The Tribunal grented relief 1n f0110wing termss-
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'(b) If the petitioners have opted for the
O.M. of 19/7/78 and/or 8/2/83 indicating
. enhancea limits of - “ignorable ‘penglon, ©7 =il Ll
_.their re-employment pay on their date .-
~of Fheir-re-emplqyment should be notionally
fixed on the basis of the enhanced limits
. and their .regised re-employment pay with
effect from the date of issue of the O.M.
will be determined by giving them the benefits
of notionagl ‘increments over and above the -
notional pay so fixed -on the date of ‘their
re-employment, NO arrears of pay on the
basis of notional pay fixation would be given
for the period prior to the date of issue
of .the 0.M. Those petitioners, if any, who

An}

eg}i ' have not opted for these O.Mq, should e
R | given an opportunity to opt for the same and
» T, " 4f they do so, their actual pay from the date

of issue of the O.M. should be determined on
the above lines.

' 15; | A The Learned COunsel for the applicznt pointed out
that the case of G.Vasudevan Pillai was taken in SLP
before supreme Court and vide 1995(1) ATJ 311, the
Supreme Court upheld the judgement of the Tribunal,

So far as the relief as (b) reproduced above is concernred,

équ In particular the Hoh, Supreme Court stated in para-1%5
_{WJ ‘ as belows-

*Indeed, no justification has been canvassed
B@fore us, The decigion which held the field
before the impugned Memorandum in not tsking
note of pension while fixing pay of the
ex-servicemen on re-employment, whlch was basedw
on good reasons, had no good reeson for its

IR 12T -
cro0d

v reversal, as enhanced pension was "not confinedf'iA_“@
P t to those who were in employment ‘on 01,01,86,
5 The impugneé decision is, therefore, arbitrary
’ and is hit by Articles 14 & 16 of the
constitution, We, therefore, declare the same

€

as void.,"

16, - Counsel for Respondents have opposed the OA . '

mainly on the ground that recovery on re-fixation

" was mainly due to the failure of the gpplicants to inform

.-_06/"" .




