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Shri Bagwsn Teckchand Gursahaney. ..« Applicant.
V/s.
Union of India & Ancther. | ... HRespondents.

Coram. Hon ble Member(A), Shri M.Y.Priolkar,'
Hon! ble iember(J}, Shri T.C.deddy.

Appearances. _ : L.
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Applicant by Mr.G.K.Masand.

A Junior Hepresentative for the

the respondents from nespondens : . ,
Office. - , ' -
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{Per Shri M.Y. Prlolkar, ﬂember(AJQ Dated: 25.7.1991,
The applicant in this case, while serving as
Assis tant Collector of Customs at Surat, was suspended

in view of certain alleped irregularities in ponducting

some auctions, Later on, on hls representaplens, the

suspen51on order wae revoked on 9.1 1,1990." In the meanwhlle
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the Supreme Court had directé&d the department to fill uwp °
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-157 vacant posts of Deputy Collecbors 'of Excise and Customs

on ad hoc hasis in pursuance of which & departmental
promotlon committee met in November, 1990 for the purpose of

making these se1ectlons - The applicant apprehended that the

DG would be following the Sealed Cover Procedure in his case

and represented to the Department etatlng that the adoptlon
of Sealed Cover Procedure when @ charge sheet had not been
served cn the applicant woulo be 1llegal and he had also
referred in this connectlon to a Judgment of the Pr1n01pal
Bench dt. 31.3.1990 in the case of A.K.Singhal v. Union of
India and Another (Q,A. 307/90) and B.D.Bhagat v. 'hlon_

of India & Another (CLA.314/90). In tais Judgment the
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Principal Bench had referred to the principle enunciated

)

by the Supremé Court that. the consideration of promotion

of pérsons against whom charge has been framed in fhe

Disciplinary Froceedings or charge sheet has been filed in

Criminal case may be deferred till the proceedings are

concluded. The Principal Bench has held the view that it
follows from this principle that where the charges have not
been framed in Disciplinary Proceedings or charge sheet

has not been filed in Criminal case, defefring the pranotions
is not reasonable and appropriate and also directed that the
resbondénts shall open the sealed cover in respect of the
aggrieved employees and promoted them from the date their
j@niors were promoted, if they had been found fit for
promotion by the ﬁ?:, with-all conseguential benefits on

ad hoc basis in accordance with the interim order of the
Supreme Court passed on 16.11.1987.

2. The learned counsel for the applicant has also

referred to a very recent judgment of the Supreme Court in

the case of New Baenk of India v. N.F.Sehgal and another

(1991(1) SIR 123) dt. 15.2.1991 where the Supreme Court had
held that till Disciplinary action is in process or initiated,
the officer concerned against whom allegation of miscondﬁct
might be made can neither be excluded from consideration
towards promotion if he is entitled to be considered otherwise
nor'can the pramotion be denied to him,
3. _ wWhen this épplicatian had come'up for admission
hearing before us on 26.6,1991 we had directed issue of show
cause notice to the respondents as -to why the épplication
should not be admitted, and we hsd also asked them to briné
the complete relevant record today és the application was
likely o be dacided finally on the date soecified i.e. today.
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In spite of this notice, a junior representative of the

department is present today, -who only states thatl their

sdvocate has not come today, Since this case 1s covered by-
a Supreme Court Judgment, we do not think it neceséary to
adjourn thls case any further and we are inclined to pass
the same ordar in this case .as thaL of the Principal Bench
in the identical case cited above which was under the same
respondents i.e. the Central Board of Exc1se & Customs of
the Ministry of Flnance; Accordlngly, we direct that the

'respondents shall open “the Jealed cover, 1f any, in

~respect of the appllcant and promote him From the date

his junior was promoted to the-rank of ueputy Collector of
\ ‘ | :
Customs if he had been found fit for promoticn by the DG

with all conseguential bechefits on ad hoc basis in

| accordance-thh the ??terlm crder Of Lne bjfreme Court

i3 - quo 6347 ¢ '
passed on i There wi l be no ordﬂr as og%ests.

(T.C.RZODY : (M.Y.PRICLKA.L)
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